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ALABAMA NORTHERN

United States v. Dollar
Brother and sister William and Corinne Jean Dollar

were firearms dealers charged with conspiracy in
Alabama federal court in 1997 for allegedly facilitating
"straw man" purchases of guns -- sales in which several
volume purchasers bought weapons for resale at flea
markets.

The District Court dismissed the case in a 1998 ruling
that barred the government from refiling it because
federal prosecutors failed to meet the legal requirements
needed to prove a conspiracy. The court specifically
criticized the government for failing to disclose evidence
helpful to the defense, and delaying disclosure of some
similar material until virtually the eve of trial, or during
the trial itself. The material included statements in which
prosecution witnesses contradicted their testimony.

The District Court wrote: "From the outset of this case,
defense counsel have been unrelenting in their effort to
obtain" evidence from the government potentially helpful
to the defense. "The United States' general response has
been to disclose as little as possible, and as late as
possible."

The court added: "The United States has not questioned
the probity of these materials. The United States has also
breached the duty of professionalism and candor owed to
the court. The court gave the United States the benefit of
the doubt . . . when the case was set for trial. Rather than
grant the defendants' well-founded motion to dismiss" the
case over delayed disclosure or failure to disclose, "the
court granted the United States such additional time as it
said it needed to produce all . . . materials which had not
been produced. At considerable judicial inconvenience,
the court continued the trial of the case for another four
months.

"Even so .. . the United States continued to withhold
materials which clearly and directly contradicted the
direct testimony of several of its most important
witnesses. Moreover, several of the documents filed by
the United States call into question whether it has
proceeded in this case in good faith."

ALABAMA SOUTHERN

United States v. Hands
Eddie Roosevelt Hands was convicted on charges of

conspiracy to distribute cocaine and possession with
intent to distribute cocaine in Monroe County, Ala., over
a 23-year period. He was sentenced to life in prison and
$750,000 in forfeitures.

He appealed the sentence on grounds that improper
statements by prosecutors prejudiced his right to a fair
trial. In 1999, the U.S. Court of Appeals for the 11 th
Circuit agreed, reversing the conviction and ordering a
new trial.

The Circuit Court found that prosecutors had
insufficient legal basis for introducing evidence that
Hands had beaten his wife. The court also found that a

prosecutor improperly vouched for a potential witness
who was not called to the stand, and inflamed the jury
with an improper closing statement.

The court wrote: "When assessing the effect of the
evidentiary error upon the case as a whole, we also must
consider the prosecutor's closing argument. The
prosecutor conducted the argument in such an
overzealous manner that the government itself, at oral
argument, conceded that her behavior was wrong. First,
the prosecutor deliberately and repeatedly used
inflammatory language to describe Hands. She opened
the statement with the words, 'There is an extremely
wicked and vicious drug dealer in the courtroom today,'
and continued in this vein for the entire argument. For
example, she told the jury that Hands was a 'wicked,
vicious . . . 6-foot-5, 250-pound monster'; 'a wickedly
vicious man, monster, drug dealer;' and a 'big, vicious,
wicked, manipulating, cold-hearted, money-driven
maniac. '"

Hands was retried and convicted. He was again found
guilty of conspiracy and possession with intent to
distribute cocaine. Hands was sentenced to 360 months
(30 years) on count one and 240 months (20 years) on
count two, to be served concurrently. A Circuit Court
affirmed the convictions and sentences.

As for the assistant U.S. attorney who tried the case,
the Circuit Court observed that her superiors had
reprimanded her for using inflammatory language during
the trial.

ALASKA

United States v. Brown
The U.S. Court of Appeals for the 9th Circuit in 2003

ordered a new trial for a man convicted of overcharging
for wood chips because the prosecutor's closing
argument was "clearly designed" to show his propensity
for criminal behavior, a violation of the rules of
evidence.

The defendant, Daniel Gilbert Brown, was convicted of
28 counts of wire fraud. Prosecutors alleged that he had
fraudulently inflated the price of wood chips he sold. He
was sentenced to 12 months in prison.

During Brown's trial in a federal court in Alaska, the
prosecutor referred to other bad acts by Gilbert,
including an allegation that Brown had "cheated"
truckers who hauled his wood chips, even though he had
not been charged with having done so.

The 9th Circuit said this argument violated federal
evidence rules, which generally do not allow prosecutors
to suggest that someone has a "propensity" to commit
crime. The court held that the prosecutor's "statements
were clearly designed to show Brown's criminal
propensity, in violation of" evidence rules. And it said
that "it is more probable than not that the prosecutor's
misconduct materially affected the verdict."

As a result, it threw out Brown's conviction.
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United States v. Kohring
Victor Kohring, a former Alaska state representative,

was convicted of conspiracy, attempted extortion and
bribery in a 2007 Alaska federal court case that grew
from the same investigation as the legally flawed
prosecution of former Alaska senator Ted Stevens.

Kohring's conviction was based on evidence and
testimony showing that, while acting in his legislative
role, he accepted cash in exchange for lobbying and
voting for initiatives that helped VECO, an Alaska oil
service company.

The Justice Department ultimately dismissed the
charges against Stevens in 2009, in part because the
government had failed to disclose some evidence
favorable to the defense. The handling of the Stevens
case prompted a court-ordered investigation of the
actions of prosecutors. The outcome of the Stevens case
also prompted a legal reassessment of related
prosecutions, including the case against Kohring.

Kohring's attorneys argued that "the parallels between
the Stevens matter and Mr. Kohring's case are
significant."

"As in Stevens, the exculpatory and impeaching
information goes directly to the credibility and reliability
of the star witness Bill Allen, and the heart of the defense
theory of the case," the defense wrote in a motion seeking
a new trial.

In 2008, before the Stevens case unraveled, Kohring
appealed the 42-month prison sentence he received after
the trial. While his appeal was pending, the Justice
Department dismissed its case against Stevens, conceding
that it had failed to turn over evidence about a
government witness. Before the appeals court could hear
Kohring's appeal, the government conceded that a review
of the case had "uncovered material that, at this stage,
appears to be information that should have been but was
not disclosed to Appellant before trial."

The 9th Circuit Court of Appeals ordered Kohring's
"immediate release" on personal recognizance in 2009. It
sent the case back to the federal district court in Alaska.

Kohring asked the court to throw out his conviction in
March. The court said "there is no excuse for the
government's failure to disclose" some of the evidence
that was initially suppressed, but concluded that the
evidence was not significant enough to throw out the
charges or give Kohring a new trial. The court said
Kohring would not have to begin serving his prison
sentence until after his case is reviewed again by the 9th
Circuit.

United States v. Kott
The defendant, Alaska state legislator Peter Kott, was

convicted at trial in 2007 on corruption charges and
sentenced to 72 months (six years) in prison. He appealed
his conviction and sentence to the U.S. Court ofAppeals
for the 9th Circuit.

In April 2009, shortly before the oral argument on
appeal, Kott asked the Justice Department to disclose all
evidence "favorable to the accused" under Brady v.
Maryland. His motion arose from events in United States

v. Stevens, in which the Justice Department that month
had asked a court in Washington, D.C., to set aside the
conviction of former senator Ted Stevens ofAlaska. The
Stevens case was dismissed and the conviction set aside
because the government had failed to disclose to Stevens'
lawyers evidence about a key witness against the senator.
That witness was also a primary witness in the trial of
Kott, who had been caught on tape by the FBI
participating in efforts at a hotel in Juneau to control the
outcome of an Alaska Legislature vote on an oil pipeline
taxation bill.

Based on the action in the Stevens case, the Circuit
Court in June 2009 remanded Kott's case to the District
Court in Alaska, with instructions to determine whether
the government should have disclosed Brady information
to Kott, whether he was prejudiced by the government's
action and what the remedy should be. The Circuit Court
also ordered his release on bail.

On remand, the government told the District Court its
preliminary review of the matter had uncovered evidence
that should have been turned over to Kott's defense
lawyer but was not. The government acknowledged the
prosecutors had failed to tell the defense of one witness's
"unstable mental state," and didn't tell the defense that
another witness (the head of VECO, a large oil field
services company) had been investigated for sexual
abuse ofminors.

On Jan. 1 3, 2010, the District Court in Alaska found
that the government had improperly suppressed evidence
favorable to the defendant. However, it held that other
evidence against him was so overwhelming that the
outcome of his trial likely would have been the same.
The judge denied Kott's motion for a new trial or
dismissal of the indictment. That order automatically was
returned to the Circuit Court for action, but as of July 19,
the Circuit Court had not acted. Kott remains out of
prison on bail.

ARIZONA

United States v. Braunstein
In 2002, the Ninth Circuit Court ofAppeals ordered the

government to pay Hyde Amendment sanctions for its
"frivolous" fraud prosecution of a computer reseller.

The defendant, David Braunstein, ran an Arizona
business that purchased excess or obsolete Apple
computers from Apple's Latin American subsidiary, then
sold them to other resellers in the United States and
Mexico. In the late 1990s, Apple became concerned that
the defendant's business, and others like it, were
undercutting other U.S. Apple suppliers. The U.S.
attorney's office in Arizona began investigating the
defendant's business in 1997 "for reasons that are
somewhat unclear from the record," the Circuit Court
said. The defendant was notified in August 1997 that he
was the target of a federal investigation.

A prosecutor took the matter to a federal grand jury.
One witness testified that the defendant was not
supposed to resell computers inside the United States.
But the Circuit Court found that "this grand jury
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testimony .. . flatly contradicted his (the witness's)
answers to the assistant U.S. attorney's questions during
the telephone conversation they had earlier that same
day." The grand jury returned an indictment that the
defendant and a co-defendant entered into a conspiracy to
buy Apple computers at prices well below what they
could be purchased for in the United States, then resell
them in the United States at prices below Apple's
approved wholesale prices. Before trial, Apple disclosed
to the defense memos making clear it knew about the
"gray market" for computers. The government moved to
dismiss the indictment, and it was dismissed.

The defendant then moved for sanctions, arguing that
the government knew about these memos -- which
contradicted its case -- all along. The District Court
denied the request, but the Circuit Court ordered the
government to pay. It said: "The evidence in the record
supports the conclusion that the government's position
was so obviously wrong as to be frivolous."

The Circuit Court concluded: "All of this information
was in the AUSA's possession prior to her decision to
seek a grand jury indictment against Braunstein. To the
extent there was any confusion regarding the extent of
gray market awareness on the part of Apple (ALAC)
employees, the AUSA (assistant U.S. attorney) could
have clarified the matter by examining documents within
the possession and control of Apple, described by the
District Court as a 'complaining party. '"

The Circuit Court also noted that Apple's well-
documented participation in gray marketing "negated any
well-founded prosecution based on fraud because
(Apple) could not be deceived about practices it actively
endorsed. Accordingly, the government's case against
Braunstein was frivolous. Braunstein is entitled to
attorney's fees under the Hyde Amendment." The
government ultimatelhy paid the defendant's legal fees.
Braunstein requested $154,503.07, but the amount of the
award is not listed in the U.S. District Court docket.

Defense attorney Philip Stillman said the criminal
prosecution forced Braunstein to file for bankruptcy court
protection. The bankruptcy court trustee negotiated with
the parties and helped work out a Hyde Amendment
settlement of $120,000 to $130,000, Stillman said.

United States v. DeJong
The Justice Department paid more than $200,000 in

sanctions in 2000 to an Arizona dairy farmer charged
with violating water pollution laws after a federal court
there ruled that "prosecutorial zeal overrode prosecutorial
common sense" in pursuing the case.

The farmer, Thomas DeJong, built a wastewater
treatment plant on his farm in 1992. The plant, which
included several waste storage ponds, was designed
under a U.S. Department ofAgriculture soil conservation
program that paid for part of the construction. DeJong
was indicted four years later on charges that he violated
the Clean Water Act because wastewater had discharged
from the storage ponds three times into an unnamed dry
streambed on the farm.

A jury acquitted DeJong of the charges. Afterward, he

asked the court to order the government to pay his legal
fees under the Hyde Amendment. The District Court
ruled that prosecutors acted improperly by prosecuting
DeJong for wastewater discharges from a government-
designed system that federal officials knew was flawed.

The "defendant has come forward with evidence that
the government acted in bad faith," U.S. District Court
Judge Roger Strand wrote in an October 2000 ruling.
"The design of the wastewater treatment ponds, as
designed by the Soil Conservation Services program, was
seriously flawed. The ponds were grossly inadequate to
meet the needs of the dairy farm. The government
possessed this information prior to the prosecution of the
defendant. Defendant expended a large sum of his own
money to correct the design and function of the
wastewater treatment facility. Further, defendant has
shown that the government applied an unreasonable
interpretation of the relevant law to his case."

The court found that the government had brought the
charges in bad faith.

In addition, the court said a U.S. Bureau of Land
Management agent who was the only support for one
count of the indictment felt animosity toward DeJong.
And it said that DeJong had tried to reach a "reasonable"
resolution of the alleged clean-water violations.

"Given the evidence provided by the defendant, the
court finds that the government's prosecution of this case
was not substantially justified and was in bad faith," the
judge concluded.

Strand awarded DeJong $200,480 in attorney fees and
legal costs under the Hyde Amendment.

The government appealed that order to the U.S. Court
ofAppeals for the 9th Circuit, which upheld the decision
requiring the government to pay DeJong's legal fees.
"Objectively, the prosecution's case was weak," the 9th
Circuit panel wrote in a 2001 ruling. "Although the
government presented some live-witness testimony as to
discharges, the government was not successful in tying
those discharges to the dates alleged in the indictment.
On all three counts, DeJong presented strong evidence to
contradict the intent required by the statute."

United States v. Gamez-Orduno et al
In 2000, the U.S. Court of Appeals for the 9th Circuit

ruled that the government, by withholding a report
favorable to the defendants in a drug smuggling case,
caused "a serious violation of [the defendant's] due
process rights."

Juan Rodrigo Gamez-Orduno, Jose Martinez-Carra and
Jesus Martinez-Villa were indicted and convicted on
drug, weapons and immigration charges after Border
Patrol agents found them and others hiding in a trailer
near the U.S.-Mexico border with an 880-pound bale of
marijuana. The arrests were made in February 1998 near
Arivaca, Ariz.

During pretrial, prosecutors alleged the defendants had
been trespassers in the trailer. But prosecutors had
conducted an earlier proffer session in which Martinez-
Villa had said the group had been invited to use the
trailer as overnight guests by the owner and her son.
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Notes of the proffer were not turned over to all defense
lawyers, a lapse that the District Court ruled was a
violation of the defendants' due process rights.

The 9th Circuit agreed: "By withholding the report
while making factual representations inconsistent with it,
the government violated due process by depriving
[appellants] of liberty through a deliberate deception of
court and jury .. . [which is] as inconsistent with the
rudimentary demands of justice as is the obtaining of a
like result by intimidation. The District Court therefore
properly held that the prosecutor's conduct was 'a serious
violation' of appellants' due process rights."

Despite the finding, the District Court did not sanction
the prosecutors or dismiss the indictment, saying "so
drastic an action" would be "inappropriate under the
circumstances." The 9th Circuit noted that, because the
District Court did allow the defense a two-month
continuance after the report was revealed and adopted the
defendants' view that they were indeed guests in the
trailer, the government's actions had not affected the
outcome.

The defendants were ultimately convicted and
sentenced, though the 9th Circuit subsequently vacated
some of those convictions on unrelated grounds.

United States v. Goldfarb
In 2008, a federal court in Arizona ordered a new trial

for a defendant, David Steven Goldfarb, in a mail fraud
case after finding that prosecutors committed
"misconduct." The court criticized a plea bargain the
government struck with several of Goldfarb's co-
defendants; one of the conditions of that agreement was
that the co-defendants not speak to Goldfarb's attorneys
unless a prosecutor attended the meeting.

The District Court said "such a requirement clearly
discourages cooperating defendants from candidly
discussing the litigation with co-defendants or their
counsel. Indeed, the conduct in this case is even more
restrictive than in Gregory [the D.C. Circuit's ruling on
that point] . The prosecutor in Gregory merely suggested
that the witnesses not meet with the defendant in his
absence. The plea agreements in this case provide that
doing so will result in a breach of the agreements and
potentially severe sanctions" for the cooperating co-
defendants.

The court found that the plea conditions constituted
"prosecutorial misconduct." The judge, however, said the
prosecutors' conduct was not "outrageous" and refused to
dismiss the case with prejudice, as the defense requested.
Instead, the judge ordered a new trial.

On March 27, 2009, the District Court reconsidered the
case. In its motion, the government conceded that the
terms of the plea were unenforceable, but said they do
not constitute misconduct and asked that the court's
initial finding of prosecutorial misconduct be withdrawn.
The court granted this motion, saying it never meant to
trigger a responsibility to report to the Justice
Department's Office of Professional Responsibility,
which investigates accusations of misconduct. The court
withdrew its finding that the prosecutors had committed

misconduct and rejected the defendant's motion to
dismiss the case with prejudice.

Goldfarb's retrial was scheduled for November 2010.

United States v. Jernigan
In 2007, the U.S. Court of Appeals for the 9th Circuit

threw out the bank robbery conviction of defendant
Rachel Jernigan because prosecutors failed to disclose it
had charged a similar-looking woman with other
robberies nearby and that the other woman ultimately
confessed to the robbery the defendant allegedly
committed. The Circuit Court, ruling en banc, concluded:
"The government has deprived Jernigan of a fair trial and
placed a possibly innocent woman behind bars."

Jernigan was charged in 2000 with robbing three
banks, in Gilbert, Tempe and Chandler, Ariz. After she
was arrested and jailed, two more area banks were
robbed by a woman whose description bore an uncanny
physical resemblance to hers: Both women were roughly
5 feet tall, Hispanic and had acne or pockmarked
complexions. Although the prosecution knew that other
nearby banks had been robbed by a diminutive, Hispanic
female with poor skin after Jernigan's arrest, the
prosecution failed to relay this information to defense
counsel before trial.

At Jernigan's trial on the first robbery, the defense
argued that the defendant had been misidentified. No
physical evidence -- no cash, no fingerprints -- tied her to
the robberies. She had been identified soon after her
arrest by the bank teller she had held up in the first
robbery and, five or six months later, by several other
eyewitnesses identified her as the bank robber. The jury
convicted her in March 2001 . She was sentenced to 168
months (14 years) in prison.

After she was incarcerated, the defendant heard about
the other robberies from her fellow inmates. The
government knew about the other suspect before the
defendant's trial. There were many similarities between
the robberies with which Jernigan was charged and those
robberies occurring after her arrest, the Circuit Court
noted: The getaway vehicle the defendant allegedly used
was similar to one used by the other suspect. The banks
were near each other. Very few bank robbers are either
female or Hispanic. The demand notes passed to tellers
had similar sloppy penmanship and used some of the
same phraseology.

The Circuit Court ordered a new trial, and the
government subsequently filed a motion to dismiss the
case. In it, prosecutors said another woman had
confessed to the robbery though prosecutors said they
had interviewed her and did not believe the confession,
because parts did not fit with witnesses' accounts of the
original crime. Prosecutors said they had moved for a
dismissal because they believed that in a new trial jurors
might be confused about the conflicting details.

The District Court in 2008 ruled there would be no new
trial and dismissed the charges against Jernigan.

Jernigan has filed a civil suit against some government
officials but not the prosecutors, who have absolutely
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immunity from civil suits.

United States v. Vavages
The 9th Circuit Court of Appeals ordered a new trial

for Gabriel Vavages, a defendant convicted of marijuana
possession in a 1996 Arizona federal court case on
grounds that the prosecutor engaged in a "thinly veiled
attempt to coerce a witness" not to testify about Vavages'
alibi.

Vavages was arrested and charged after a Tohono
O'Odham tribal police officer stopped a car that had been
speeding and weaving on a highway. The occupants fled,
and police found marijuana inside. The car belonged to
Vavages. One of the occupants identified Vavages as
having been in the car, then recanted the statement hours
later. The officer who'd stopped the car subsequently
identified Vavages as the driver.

At trial, the defense called Vavages' two children as
alibi witnesses. The defense also sought to call Vavages'
common-law wife as a third alibi witness. She was facing
unrelated federal charges and had entered a plea
agreement with the government.

The prosecutor in Vavages' case called the wife's
lawyer and warned him that he did not believe the
defendant's alibi. The prosecutor said the government
would bring perjury charges if the wife testified falsely,
and could withdraw from her plea agreement in the other
case.

As a result, the wife invoked her Fifth Amendment
right against self-incrimination and did not testify. During
his closing remarks, the prosecutor noted that "not one
adult" had stepped forward to support Vavages' alibi.

The Appeals Court ruled that the prosecutor's tactics
were improperly designed to keep a potential defense
witness "off the stand."

"The inference can easily be drawn that the prosecutor
intimidated a witness into refusing to testify, then
capitalized on his misconduct during his closing
argument by emphasizing that witness' failure to appear."

Vavages was initially convicted and sentenced to 120
months in prison. After the appeals court ordered a new
trial, he pleaded guilty to one count of the indictment and
was resentenced in April 1 999 to 48 months in prison,
followed by supervised release.

In 2009, supervised release was revoked based on new
charges against Vavages. He was ordered back to prison
for 12 months.

CALIFORNIA CENTRAL

United States v. Chases
The U.S. Court of Appeals for the 9th Circuit in 2007

faulted a federal prosecutor in a drug case for "shocking
sloppiness," "repeated negligence" and violating court
orders by not turning over evidence favorable to the
defendant. However, the court found that the errors did
not require a new trial.

The defendant, Brenen Chases, was charged with
conspiracy to possess with intent to distribute Ecstasy,

and was found guilty by a jury.
After he was convicted, Chases asked a federal District

Court in California to throw out his conviction and order
a new trial, based on allegations of misconduct by the
prosecutor. The court denied his request. It found, in a
2005 order, that the prosecutor's failings were "not really
misconduct, but repeated negligence. The Assistant
United States Attorney who was responsible for this
prosecution displayed shocking sloppiness throughout
the proceedings." It found that she delayed responding to
discovery, misstated the evidence at trial and "on at least
two occasions failed to arrive in court on time."

The court said the prosecutor had failed to turn over
telephone records that Chases' attorney said would have
supported his entrapment defense. The court rejected that
position, finding that most of the records would not have
corroborated his defense. It said the outcome of the trial
would not have been different had the records been
disclosed.

Chases appealed to the U.S. Court of Appeals for the
9th Circuit, which agreed with the trial court that his
convictions should stand. But the appellate panel offered
its own criticism of the prosecutor, saying: "We agree
with the District Court that the government displayed
shocking sloppiness throughout the proceedings, and was
repeatedly negligent with respect to its affirmative duty
to disclose evidence to the defense and to comply with
discovery requests."

Chases was sentenced to 72 months (six years) in
prison.

United States v. Combs
The U.S. Court of Appeals for the 9th Circuit ordered

in 2004 that a defendant charged with manufacturing
meth get a new trial on one of the charges against him
because improper remarks and questions by the
prosecutor "seriously affected the fairness and integrity
of his trial."

The defendant, Dale Ray Combs, was charged with
manufacturing methamphetamine, among other offenses.
A jury found him guilty. Combs testified during his trial.
The federal prosecutor who cross-examined him asked
him whether a U.S. Drug Enforcement Administration
agent who testified against him was lying.

The 9th Circuit said this question was a clear violation
of rules prohibiting prosecutors from forcing a defendant
to testify that police officers had lied. The court said it
was "fundamentally unfair to compel Combs to impugn
the veracity" of the agent. Beyond that, the court said, the
prosecutor "revived the error in her closing remarks by
explicitly referencing the prejudicial testimony." The
prosecutor also improperly argued that the only way the
jury could believe the defendant was if they believed the
DEA agent was willing to risk losing his job by lying on
the stand. This error "prejudiced Combs's due process
rights and the integrity of his trial."

As a result, the court threw out his conviction on the
meth-manufacturing charge.
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United States v. Hector
In 2008, a federal court in Los Angeles ordered a new

trial for a defendant in a drug case after finding that the
prosecutor had failed to turn over evidence about the
credibility of one of its informants. The court found that
"the Government's credibility in this case has been
compromised."

The defendant, Albert Lamont Hector, was arrested in
2004 after a Los Angeles Police Department search of his
home yielded cocaine. Before the search, officers had
made a controlled buy in his home, but the police had no
evidence that the defendant knew of the earlier
transaction. The defendant was charged with possession
with intent to distribute cocaine base, possession of a
firearm during drug trafficking, and possession of a
firearm by a felon.

The District Court in Los Angeles ruled that the
prosecution could not introduce evidence of the
controlled buy at his trial, and the defendant's first trial
ended in a mistrial after a police officer mentioned it
during his testimony. During his retrial, the government
introduced evidence of the controlled buy, using the
testimony of a confidential informant.

Before the second trial began, the defendant's attorney
asked the government for information about the
informant; the court ordered the government to produce
information about what the informant was being offered
in exchange for testimony, and his criminal record. The
order "explicitly reminded the Government that it had to
make 'significant' inquiries in order to obtain this
information, and that the Government expressed that it
understood its obligations." However, the court found
that prosecutors had not asked the police for the
information. At one point, the defense submitted six
specific questions to the prosecutor, to which the
government replied. The court found that "although the
record does not reflect the basis for the Government's
answers, it does reflect that the answers were largely
false." The government said, for example, that the
informant had no health or drug conditions. However,
defense counsel found him in drug rehab on skid row,
blind in one eye, with glaucoma in the other. The
prosecution also failed to disclose that the Los Angeles
Police Department (LAPD) officer who testified in the
first trial had been cited in the past for inaccurate
testimony.

The court found that: "Based on the discrepancy
between the undisputed facts about the informant and the
Government's representations (no health or drug
condition, history of informing began in 2004, no record
of unreliability), the Court can only conclude that the
Government either failed to conduct a reasonable
investigation, or misled defense counsel and the Court.
Obviously, because such behavior undermines the
integrity of the judicial process, neither is acceptable."

After the defendant was convicted at his second trial,
his lawyers obtained the informant's correctional file. It
went far beyond what the government listing "substantial
impeachment information, including innumerable reports
for violations of prison rules and parole; housing
classification documents indicating that the informant

was placed in administrative segregation as early as 1986
.. . for what appears to be his reputation as an informant;
later documents from the 1990s indicating that the
informant was segregated for having 'enemies' and a
'snitch-jacket'; and other chronological reports indicate
that the informant was manipulative with and abused his
relations with prison staff."

Summarizing the evidence, the District Court produced
a chart. The first column listed what the government said
before the defendant's first trial; the second listed its
claims before his retrial. The third column was labeled
"Truth."

The court said these failures amounted to "flagrant"
misconduct, and found that "the Government violated its
investigation and disclosure duties." The court offered
this summary: "Here, despite explicit warnings from the
Court, the Government failed to make even basic
inquiries about the credibility of its primary witnesses."

"The Government represented that the informant had
no drug or medical problems that would bear on his
testimony. It was not difficult to ascertain that the
informant was at that time in drug treatment, his DOC
(Department of Corrections) file documented a lengthy
history of drug abuse, and a simple question from
defense counsel revealed the informant's eye problems.
All these issues could affect the reliability of an
informant's eyewitness identification, and yet the
Government represented, without any meaningful
investigation, that the informant had 'no' such problems."

"Similarly, the Government initially represented that
the informant began testifying in 2004. Even when the
prosecution realized he had a history of informing since
at least 1 976, it failed to investigate further, instead
representing to the Court that the 1976 incident was
isolated. Of course, had the Government investigated the
informant's history by, for example, requesting his DOC
file, it would have known that law enforcement officials
were well aware that this informant had a well-
documented and lengthy history as an informant who
attempted to manipulate officials and was willing to lie to
help himself."

"In fact, evidence of the informant's lengthy history
was even more obvious. As the Government now
acknowledges, the LAPD's own records of using this
informant date back to 1984. The Government contends
it was not aware of this fact, and submits declarations by
several LAPD officers stating that at the time of Mr.
Hector's two trials they were not aware of these records
or of the informant's pre-2004 history with the LAPD.
Yet, when counsel for the Government reviewed the
informant's LAPD file with LAPD officers on April 1 0,
2008, the 1984 records were present and in the file."

The court concluded by admonishing prosecutors about
their constitutional duty to turn over exculpatory
evidence. "There appears to have been -- and may still be
-- a disconnect between the Court's orders and the
Government's appreciation of the seriousness of its duties
under Brady. The Government should not be taking a 'no
harm, no foul' approach to Brady; that is, it should not be
making the argument that defense counsel was able to
discover through expense and diligence most of the
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Brady material anyway. The Court should not have to
order the Government to fulfill its constitutional
obligations at all, much less repeatedly and without faith
that the orders will be followed. Indeed, for the sake of
the integrity of our system of justice, courts must depend
on the Government's compliance with their orders.

"The Court emphasizes that the Government's
credibility in this case has been compromised. The Court
expects that the Government will fully comply with the
law and the spirit of Brady concerning the informant and
any other witnesses it plans to use on retrial. It will not be
sufficient for the Government to assert that all
impeachment material -- that it is aware of -- has already
been disclosed. The Government must independently
research this (and any other) informant."

After the District Court ordered a new trial, which
would have been Hector's third, the defendant agreed to
plead guilty to marijuana possession. He was sentenced
to 51 months in prison.

United States v. Jackson
The U.S. Court of Appeals for the 9th Circuit ordered

in 2004 that a defendant convicted of conspiring to
distribute crack cocaine be resentenced because the
prosecutor "materially breached" his plea agreement.

The defendant, Robert Jackson, pleaded guilty in
federal court in California to conspiracy to distribute
crack cocaine. As part of his plea bargain, prosecutors
agreed to stipulate that Jackson was not an "organizer,
leader, manager or supervisor" of the conspiracy; had the
court found him to be a leader of the conspiracy, he
would likely have received a longer prison sentence.
During Jackson's sentencing hearing, however, the
prosecutor argued he was a leader of the conspiracy, and
should receive a longer sentence.

The Circuit Court said, "We emphasize here that this is
in no sense to question the fairness of the sentencing
judge; the fault here rests on the prosecutors." It threw
out his sentence, and ordered the District Court to
conduct a new sentencing hearing before a different
judge.

At his first sentencing hearing, Jackson was ordered to
serve 120 months in prison. After the 9th Circuit's
decision, he was resentenced to 70 months.

United States v. LaPage
The 9th Circuit Court of Appeals in 2000 ordered a

fourth trial for Roger LaPage, who was convicted of
submitting falsified tax returns to obtain a bank loan, on
grounds that a federal prosecutor had allowed his key
witness to commit perjury while testifying.

The Appeals Court concluded that the "prosecutor sat
silently as his witness lied."

LaPage was indicted for filing falsified tax documents
to obtain a bank loan. He was convicted at trial, but the
conviction was reversed. His second trial ended in a hung
jury.

During LaPage's third trial, Michael Manes, a
prosecution witness involved in the alleged scheme,

testified that he had asked another woman to prepare the
false returns. At a previous trial, though, Manes had been
unable to recognize the woman.

Referring to Manes' testimony about the woman during
the third trial, the Appeals Court found the "testimony
was false, and the prosecutor knew that Manes's
testimony was false."

The Appeals Court found that the "prosecutor did
nothing to correct the false impression of the facts left
with the jury" until his rebuttal argument.

At that point, it was too late for the defense to argue
that the lies were significant. The court said the
prosecutor "attempted to bolster Manes's credibility in
his closing argument," even though he knew the witness
had lied.

The Appeals Court reversed LaPage's conviction. After
the ruling, the government dismissed the indictment.

United States v. Leung
In 2005, the federal district court in Los Angeles

dismissed espionage charges against defendant Katrina
Leung because federal prosecutors had violated her
constitutional rights by granting a plea to her co-
defendant on the condition he not assist in her defense.

The District Court found: "The government has
engaged in willful and deliberate misconduct, depriving
defendant of her right of access to a critical witness in
her defense," in violation of her Sixth Amendment rights.
It also noted that "while a certain amount of shading of
the truth may be tolerated, even in judicial proceedings,
prosecutors are subject to constraints and responsibilities
beyond those which apply to other lawyers."

The defendant was charged in 2003 with two counts of
copying national defense information and unauthorized
access and retention of national defense documents.

Leung was an asset for the FBI for 18 years. Her FBI
handler, James Smith, "had an intimate relationship (with
Leung)for many years," the District Court noted. Smith
initially faced a five-count felony indictment, but was
allowed to plead guilty to a single count of making a
false statement and put on probation in exchange for his
cooperation. The agreement with the prosecution
required that he withdraw from his joint defense
agreement and "have no further sharing of information
relating to this case with Leung."

The government said it had never prevented Smith
from talking to Leung's attorneys and that, at the time of
the plea, the government had no concerns about his being
interviewed by her attorneys. In response, the District
Court said, "The evidence before the court absolutely
belies these representations" and cited several
documents, including an e-mail from Robert Wallace,
then the Senior Trial Counsel with the Justice
Department. The e-mail, quoted at length, said Wallace's
understanding was that the no-sharing language was put
in the plea agreement "because we consider Smith to be a
repository of classified information who has a continuing
obligation of non-disclosure. . . . Smith's previously
demonstrated lack of concern or regard for his non-
disclosure obligation raises significant concerns whether
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Smith would honor those continuing obligations now in
an interview by counsel for Leung. We obviously would
not be allowed to monitor those interviews."

The District Court judge concluded that "the evidence
makes it abundantly clear . . . that the government, in
negotiating and drafting a plea agreement for Smith,
wanted to secure his promise that he would not talk to
Leung or her attorneys." Because of that, the District
Court dismissed Leung's indictment in January 2005. In
December 2005, Leung reached a plea agreement with
the government. She pleaded guilty to making a false
statement to a government agency, and to filing a false
tax return. The defendant was placed on probation for
three years.

United States v. Nicholas
A U.S. District Court judge in California dismissed

charges against Henry Nicholas and William Ruehle, two
former Broadcom executives charged with backdating
stock options in a 2008 indictment, based on "shameful"
prosecutorial misconduct.

The judge said prosecutors had improperly attempted to
influence three witnesses, and improperly leaked
information about grand jury proceedings to the media.
The court ordered a judgment of acquittal and barred the
government from refiling the charges against the
defendants. The court also instructed the government to
show cause why it should not also dismiss drug charges
against one of the defendants.

The dismissal came during a Dec. 1 5, 2009, hearing.
The court did not make a written finding of misconduct,
but contemporaneous press accounts indicate that trial
Judge Cormac Carney, ruling from the bench, said: "I
find that the government has intimidated and improperly
influenced the three witnesses critical to Mr. Ruehle's
defense and the cumulative effect of that misconduct has
distorted the truth-finding process."

"To submit this case to the jury would make a mockery
.. . of the constitutional right to due process and a fair
trial," Carney said.

After that hearing, the government moved to dismiss
drug charges against Nicholas, in a separate case. The
court also threw out a drug charge against Nicholas on
Jan. 28, 2010.

The government initially appealed the District Court's
dismissal of the charges against Nicholas, but voluntarily
withdrew the appeal in June 2010.

United States v. Torres-Ramos
The Justice Department withdrew racketeering charges

against a man accused of several murders after
acknowledging that it had failed to tell his attorney about
promises prosecutors had made to two federal prisoners
in exchange for their testimony.

The defendant, George Torres-Ramos, was charged in a
wide-ranging indictment that accused him of crimes
ranging from buying and selling "stolen meat" to murder.
One of the most significant charges was that Torres-
Ramos had instructed another man to kill a man named

Jose Maldonado. Part of the government's case against
him rested on the testimony of two federal inmates,
Derrick Smith and Raul del Real. Smith, in particular,
was a key witness to the murder accusation; he testified
that he had seen Torres-Ramos tell the killer that
Maldonado needed to be "taken care of," and that Smith
recovered the weapon from the killer. During the course
of Torres-Ramos' trial, however, the U.S. District Court
in California hearing the case said it became apparent
prosecutors had made promises to both prisoners that had
not been disclosed to the defense.

"Throughout the course of the trial, information came
to light regarding previously undisclosed impeachment
material that was relevant to the government's two key
witnesses on the murder charges: Derrick Smith and Raul
del Real," the court said. Most of the material involved
telephone calls between the prisoners and a detective;
they "indicated that certain benefits had been conferred
upon these witnesses that were not disclosed to the
defense before trial." The defense discovered some of the
calls during trial, and was able to use them to impeach
the witnesses. More calls were revealed later, and they
"raised more questions than they answered," the court
said.

After the additional calls surfaced, the District Court
ordered an evidentiary hearing; it said the government
must disclose additional information and produce a
Bureau of Prisons expert to determine whether additional
phone calls existed. On the day of the hearing, the
government moved to dismiss its racketeering counts
against Torres.

One of the tapes -- played during Torres-Ramos' trial --
showed that del Real had been told by police that the
detective would use his influence to have domestic
violence charges against del Real's brother dropped, that
del Real expected to be released from prison, and that the
detective and prosecutors had promised to help him keep
his house (which was subject to federal forfeiture laws).

The government also revealed before trial that it had
promised Smith immunity for another murder. The phone
calls showed that Smith also expected to be released
from prison (the government disclosed that Smith hoped
for a reduction, but did not disclose specific promises).
The calls also revealed that Smith had been promised
money for his testimony. Additional promises surfaced in
calls discovered after trial. The government admitted that
"several Brady violations had occurred." As a result, it
moved to dismiss the RICO (Racketeer Influenced and
Corrupt Organizations act) counts, which contained the
murder charges.

Judge Stephen Wilson said in the Sept. 1 8 order that he
was considering sanctions against prosecutors. The
court's docket does not reflect that any sanctions were
imposed. However, one of Torres-Ramos' attorneys was
sanctioned in April 2009 for not turning off his cellphone
in the courtroom. The court fined him $200.

Torres-Ramos ultimately agreed to plead guilty to one
count of willful failure to collect taxes, and was
sentenced to one year in prison with credit for time
served. He was released from federal custody on June 9,
2009.
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United States v. Tullos
A federal court in California dismissed charges against

Nancy Tullos, who had pleaded guilty to obstruction as
part of the investigation of stock option-granting
practices at Broadcom Corp. The court based its January
2010 decision on evidence of prosecutors' misconduct in
related Broadcom cases.

Tullos was accused of persuading a fellow Broadcom
employee to delete an e-mail that suggested the stated
hiring date of a company engineer was based on a desire
to "lock in a particular" stock option price, rather than
reflect the date the engineer was actually hired.

She pleaded guilty in an agreement with prosecutors
filed on the same day as the criminal information, Nov.
30, 2007. Tullos pleaded guilty to one count of
attempting to obstruct the government's investigation and
agreed to cooperate with the government's investigation.

After a federal court dismissed charges against other
Broadcom defendants for prosecutorial misconduct,
Tullos moved to set aside her plea. The District Court
agreed to vacate the plea and dismiss the charges against
her without possibility of prosecutors refiling the
allegations.

The government initially filed an appeal of the ruling,
but subsequently moved to dismiss that appeal. The
District Court approved the dismissal in June 2010.

CALIFORNIA EASTERN

United States v. Nobari
The U.S. Court of Appeals for the 9th Circuit in 2009

found prosecutors made troubling racial generalizations
and other improper remarks during a drug trial, but found
that this conduct did not warrant a new trial.

The lead defendant, Michael Nobari, was one of four
defendants arrested by the Drug Enforcement
Administration and the Fresno Methamphetamine Task
Force in 2003. The defendants had attempted to purchase
22 buckets of pseudoephedrine pills from an undercover
agent in Turlock, Calif. He was convicted of conspiracy
to aid and abet the manufacture of methamphetamine;
attempted possession of pseudoephedrine for purposes of
making meth; and possession of a firearm during a drug
trafficking crime. He was sentenced to a total of 181 (1 5
years, one month) months in prison.

On appeal, the defendants argued that the government
"argued ethnicity as evidence of guilt," and violated their
constitutional rights to due process, equal protection of
the laws and a fair trial. The Circuit Court ruled that the
government made improper racial generalizations about
the defendants by eliciting testimony about the roles that
"Middle Easterners" and "Mexicans" typically play in the
pseudoephedrine pill trade and then linking these
generalizations to the defendants. Nobari and two other
defendants were of Middle Eastern descent; the fourth
was ofMexican descent.

The Circuit Court also found prosecutors twice
attempted to appeal to "the passions, fears and

vulnerabilities" of the jury -- by suggesting that drug
traffickers were a menace to children and by appealing to
a positive view of law enforcement. Among the
statements prosecutors made: "The City of Turlock
should be thankful to law enforcement for their efforts in
diffusing a volatile situation, for finding these drug
traffickers, and you, ladies and gentlemen, should not let
the City ofTurlock down."

Nonetheless, the Circuit Court said the errors were not so
serious as to undermine confidence in the fairness of the
trial, given the strength of the government's case and the
fact that the illegal conduct happened in a public place, a
McDonald's restaurant. The Circuit Court ruled that
"while we remain troubled in particular by the
prosecution's use of ethnic generalizations, we cannot
conclude that the defendants were prejudiced by these
actions, in light of the overwhelming evidence against
them."

United States v. Rosen
Defendants Daniel G. Rosen, Helmi Mansour and

Ayman Mansour were accused in 1998 of conspiracy to
distribute chemicals, including pseudoephedrine;
conspiracy to launder money; and money laundering.
They allegedly traded in thousands of kilograms of drugs
and made efforts to elude the Drug Enforcement
Administration and other federal authorities.

They were tried in a federal court in California. Part of
the government's case rested on the testimony of a
cooperating witness. During the trial, the defense asked
the government for copies of the witness's previous
statements. Instead, the prosecution provided redacted
copies to the court for review out of fear that disclosure
could endanger law enforcement operations. The
interviews included information about the cooperating
witness's role in international drug trafficking. The
defendants were convicted.

In 2004, the 9th Circuit Court of Appeals said it was
"greatly troubled by the government's conduct" because
the prosecution had "intentionally suppressed" evidence
favorable to the defense.

"Taking the redacted evidence as a whole, it is clear
that it is both exculpatory and impeachment material. . . .
It is also clear that the government intentionally
suppressed the material. Its excuse was that the material
would compromise other investigations; however, a
review of the material does not completely support this
contention. We hold that the government violated its
Brady obligations by not disclosing the information prior
to trial." (The court's opinion referred to the U.S.
Supreme Court's ruling in Brady v. Maryland that
prosecutors generally have a constitutional duty to
disclose evidence favorable to the defendant.)

The Circuit Court said it was "greatly troubled by the
government's conduct" after it "intentionally suppressed"
evidence favorable to the defense, particularly the
statements of the cooperating witness described by some
as the brains of the operation. The defense was not told
that this witness was an international dealer in illicit
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substances. The Circuit Court concluded, nonetheless,
that the error was not significant enough to warrant a new
trial, given the abundant evidence against the defendants.

The Circuit Court also said: "We take the occasion to
remind the United States Attorney's office of its special
obligation. Late disclosures of Brady material,
particularly during trial, are an anathema to the principles
underlying our criminal justice system. These concerns
are outside our legal review of this case, however, and we
trust that these matters will be reviewed appropriately by
the Department of Justice in its usual review of such
situations."

United States v. Urie
The U.S. Court ofAppeals for the 9th Circuit granted a

new trial to a defendant charged with conspiracy to
commit mail fraud because a prosecutor improperly
vouched for the credibility of a government witness
during closing arguments.

The defendant, Troy Urie, was charged in 2003 with
taking part in a fraud scheme. During his trial, the federal
prosecutor asked Urie whether a police officer who had
testified for the government was lying. The prosecutor
also told the jury that the only way it could acquit the
defendant was by finding that numerous prosecution
witnesses had lied. The jury convicted him of eight
charges.

The 9th Circuit ruled in 2006 that both arguments were
clearly improper. It concluded: "The prosecutor's
repeated instances of vouching in a case in which the
testimony of the 'vouched' witnesses was a crucial piece
of both the government's evidence and the prosecutor's
argument lead us to conclude that the misconduct
prejudiced Urie. . . . Because the District Court's curative
jury instructions did not effectively mitigate that harm,
we hold that the prosecutor's improper conduct was so
prejudicial that it tainted the verdict and deprived Urie of
a fair trial." It reversed Urie's conviction.

As of July 2010, he had not been retried.

CALIFORNIA NORTHERN

United States v. Blueford
The U.S. Court of Appeals for the 9th Circuit in 2002

threw out a defendant's gun conviction after finding that
the federal prosecutor "failed, both at trial and thereafter,
to fulfill its responsibility to discharge its responsibilities
fairly, consistent with due process."

The defendant, Roy Shelby Blueford, was charged in
federal court in California with possession of a firearm
by a convicted felon. While he was in jail awaiting trial,
investigators recorded his telephone calls because they
were afraid he would enlist his friends to falsify an alibi.
The prosecutor did not tell Blueford's attorneys about the
recording until midway through the trial, after the
defense had called its first witness. Prosecutors turned
over 34 audiotapes to defense attorneys that night. It took
the defense 30 hours to review the tapes; they did not

finish until after the trial was over.
During his closing argument, the prosecutor asked the

jury to conclude that Blueford and his friends had
fabricated his alibi, based on the "flurry of telephone
conversations" between them. The jury found Blueford
guilty.

The 9th Circuit found that the prosecution had no
evidence to support its claim that the phone calls were an
attempt to concoct an alibi. Indeed, it said, the
government had recordings of those conversations. Yet
"despite his knowledge that there was nothing on the
tapes to support the assertion that Blueford had asked [a
witness] to concoct an alibi, the prosecutor asserted in
closing argument that the phone calls 'confirmed' his
theory that [the witness] 'concocted that story now for the
trial. '" The court said it was "decidedly improper for the
government to propound inferences that it knows to be
false."

The court concluded that "it appears the prosecutor was
asking the jury to infer one or more facts that he either
knew to be false or, at least, could not have believed
might be true, given that he had specific evidence
indicating the contrary." This conduct, it said, deprived
Blueford of a fair trial; "had the prosecutor done his job,"
the court said, "the verdict could well have been
different."

Blueford had originally been sentenced to 63 months in
prison. After the 9th Circuit ruling, he pleaded guilty and
was sentenced to six months in prison.

United States v. Reyes
In 2009, the U.S. Court of Appeals for the 9th Circuit

ordered a new trial after finding that the "prosecution
argued to the jury material facts that the prosecution
knew were false, or at the very least had strong reason to
doubt."

The defendant, Gregory Reyes, CEO of Brocade
Communication Systems, was convicted in 2007 in San
Francisco of falsifying corporate records in a scheme to
reward employees with backdated stock options.

The Circuit Court reversed his conviction "because of
prosecutorial misconduct in making a false assertion of
material fact to the jury in closing argument." The
defense argued at trial that the firm's finance department
had approved the backdating; in his closing argument,
the prosecutor told the jury that the finance office
employees didn't "have any idea" that the backdating had
occurred. The Circuit Court said: "The prosecutor
thereby asserted to the jury facts that he knew were
belied by the statements to the FBI from responsible
Finance Department officials, and by SEC complaints
that had been filed against some of the Finance
Department employees alleging they knew about the
scheme."

The Circuit Court concluded: "Deliberate false
statements by those privileged to represent the United
States harm the trial process and the integrity of our
prosecutorial system. We do not lightly tolerate a
prosecutor asserting as a fact to the jury something
known to be untrue, or, at the very least, that the
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prosecution had very strong reason to doubt. There is no
reason to tolerate such misconduct here."

Reyes was sentenced after his first trial to a total term
of 21 months in prison and a $15 million fine.

When Reyes was retried in the spring of 2010, a jury
found him guilty of nine of the 10 charges, acquitting
him of a conspiracy charge. On June 25, 2010, he was
sentenced to 18 months in jail and a $15 million fine
(prosecutors had asked for 37 months and a $137 million
fine).

U.S. District Judge Charles Breyer, who presided over
both trials, said at the second sentencing that he felt
compelled to impose a prison term. "White-collar
defendants, unlike most defendants I see in court every
day, have choices," Breyer said, adding that he had just
sentenced another defendant to more time than Reyes
because the man illegally re-entered the United States to
see his 5-year-old son.

In two weeks, Breyer also noted, he will sentence
another man whose drug addiction began when his father
shot him up with heroin when he was 11 . "What choices
did that young boy have?" Breyer asked.

United States v. Rodrigues
The 9th Circuit Court of Appeals reversed Jess

Rodrigues' conviction on four charges in a complex 1994
savings-and-loan case in California federal court because
the prosecutor "simultaneously misled the jury on the
law" and engaged in "slander" of the defense counsel.

In a split decision in October 1998, the Appeals Court
found that the government misstated the law in its
presentation to the trial jury, and improperly cast the
defense counsel as a liar. It ruled that "on the bribery
counts proper, the combination of misstatement of the
law with slander of defense counsel was prejudicial to the
point of denying Rodrigues a fair trial: The government
simultaneously misled the jury on the law and denied the
defendant the right to counsel unstained by unfair
disparagement by the United States."

The dissenting appeals judge wrote that the panel
should have gone further and reversed on all counts: "By
casting defense counsel as a liar, the prosecutor tainted
the jury's deliberations on all counts related to the
government's allegation of bribery."

The Appeals Court ruling sent the case back to District
Court for resentencing on the remaining counts. In March
1999, it amended the opinion to remove the prosecutors'
names.

The government dismissed the counts in which the
Appeals Court had reversed the convictions. Rodrigues
was resentenced to time served, a $7.5 million fine and
restitution of $1 .5 million to the FDIC in August 1999.

An additional defense appeal was denied in 2003.

United States v. Siriprechapong
Thanong Siriprechapong, a former member of the Thai

parliament, was indicted in 1991 on charges he had
smuggled tons of marijuana into the U.S. He was
extradited from his homeland to face the criminal

charges.
Siriprechapong's attorney, Karen Snell, challenged the

indictment on grounds that Customs agent Frank
Gervacio accepted a $4,000 kickback from Michael
Woods, a key informant who had been paid more than
$100,000 for the information he supplied against
Siriprechapong.

The defense argued that the payment, which resulted in
a misdemeanor guilty plea by Gervacio, tainted the
indictment against Siriprechapong. Pretrial proceedings
showed that Assistant U.S. Attorney John Lyons delayed
notifying the court and defense about the Gervacio
payoff for nine months. Lyons was subsequently
suspended pending investigation, and was permanently
removed from the Siriprechapong case. The court
ordered some of the additional disclosures sought by the
defense.

A 1998 federal court ruling in California cited the
misconduct.

"The presumption of regularity supporting
prosecutorial decisions . . . is severely strained in this case,
and it is tempting to elucidate both the grand jury
indictment and the extradition process as much as
possible by ordering disclosure of every aspect of
Gervacio's credibility and the United States
Government's knowledge of its witness and its case and
its reasons for delaying revelation of Gervacio's
misconduct," the court wrote. "The fact that Gervacio
will not be a trial witness does not end the matter, since
the court would be well within its power to sanction the
Government . . . for a sufficiently serious breach of the
grand jury process. As seen above, the court may wish to
examine Gervacio's credibility in light of some of this
information to determine the extent of any Governmental
misconduct."

The government ultimately said there were questions
about whether it could prove some of the indictment
charges, as well as about the initial pretrial disclosure.

The case was resolved in a 1999 plea deal under which
Siriprechapong pleaded guilty to conspiracy, the lowest
count in the indictment, in exchange for a sentence equal
to the four years he'd spent in custody while the case was
in court. He was deported to Thailand.

CALIFORNIA SOUTHERN

United States v. Alfonso
In 2009, the U.S. District Court in San Diego ordered a

new trial for a defendant convicted in a drug case
because prosecutors had failed to turn over a recording of
a telephone call he made to the Mexican consulate in
which he claimed "he was being forced to smuggle drugs
into the United States."

The defendant, Juan Carlos Alfonso Sr., was indicted in
2008 for importing marijuana into the United States from
Mexico. U.S. Customs officers had found nearly 100
kilograms of marijuana concealed in the engine
compartment of his car as he crossed the border.

The District Court had ordered the government to turn
over to the defendant all phone records and any other
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materials that would support his claim of innocence to
the defendant.

In its 2009 ruling, which came after the U.S. Consulate
in Mexico found the record ofAlfonso's call, the District
Court commented on the delayed response and said:
"Apparently, through inadvertence, a search of all
depositories of such information was not conducted." The
failure to produce it amounted to a violation of Brady v.
Maryland, the District Court ruled, ordering a new trial
that was scheduled to begin in August 2009.

The defendant later reached a plea agreement with the
government.

United States v. Caruto
The 9h Circuit Court ofAppeals ordered a new trial for

Elide Caruto, a woman convicted on drug charges in a
2006 California case and sentenced to 168 months (14
years) in prison. The court said it ruled because the
federal prosecutor improperly emphasized to the jury
Caruto's silence after investigators informed her of her
right to remain silent and not answer questions.

Caruto was arrested trying to cross the border because a
search found 75 pounds of cocaine in the gas tank of her
truck. After her arrest, she briefly spoke to the police then
invoked her right to remain silent.

At trial, the prosecution emphasized in its closing
statements "omissions in the brief post-arrest statement
she gave before invoking her Miranda rights." The
Appeals Court found that the argument "invited the jury
to draw meaning from silence" and ruled that the
argument "penalized her for invoking her Fifth
Amendment right to remain silent."

The case was sent back to the District Court, where
Caruto was retried. She was convicted anew in January
2009, and was sentenced to 120 months in prison that
June.

Caruto has filed a new appeal of her conviction on
grounds that the federal grand jury that originally
indicted her was not properly instructed.

United States v. Cerullo
A federal district court in California dismissed a 2004

tax fraud indictment against Morris Cerullo after ruling
that the government had committed misconduct during its
presentation of the case to the grand jury that handed up
the charges.

The court ruled in 2007 that "there was prosecutorial
misconduct during the grand jury proceedings such that
this Court is left with grave doubt that the decision to
indict Defendant for the crime of filing a false tax return
.. . was free from the substantial influence of the
violations." The ruling said the defendant had been
"substantially prejudiced."

Cerullo was charged in a three-count indictment with
tax fraud for filing false income tax returns. Cerullo, a
minister and popular television evangelist based in San
Diego, was accused of failing to report income he
received for speaking at churches. A key question was
whether the money was earned income or instead a gift,

which would not be subject to taxes. The court said the
prosecutor "misled the grand jury on this most critical
issue." The most critical factor in determining whether
money is a gift is the intent of the donor, "yet, the
prosecutor and the revenue agent witness failed to tell the
grand jury. . . . Their failure misled the grand jury and
amounted to misconduct."

The court said in a footnote: "By use of the word
'misconduct,' this Court casts no aspersion on the
prosecutor and agents and finds no deliberate or
malicious intent to mislead."

The court amended the dismissal order 20 days after
the ruling to delete use of the word "misconduct." It
substituted "prosecutorial error."

United States v. Fimbres
The U.S. Court ofAppeals for the 9th Circuit reversed

one count of a defendant's illegal-immigrant-smuggling
conviction in 2002 because of the prosecutor's
"troubling" argument that she was employed in a
smuggling business, which was not supported by any
evidence.

The defendant, Lisa Marie Fimbres, was convicted of
bringing an illegal immigrant into the country for
financial gain, and one count of bringing an illegal
immigrant into the country without the government's
presentation. She was apprehended at the border crossing
in San Ysidro, Calif.; agents found a migrant concealed
inside a modified gas tank compartment of her car.
During her trial, the prosecutor told the jury that Fimbres
was in the smuggling business.

The 9th Circuit rejected that contention. It said that
"the most troubling line of argument during the
prosecutor's closing argument was the repeated statement
that there was an alien-smuggling 'business. ' . . . There
was nothing in the record, however, to support an
inference connecting Fimbres with any such business. . . .
The suggestion that Fimbres was an employee of the
business and that this was 'her job' is particularly
problematic, as it suggests that she smuggled aliens
regularly. There was no evidence of other smuggling
operations."

The court concluded: "We find it more probable than
not that this argument affected the jury's verdict with
regard to financial motive," and reversed her conviction
on one count. After the 9th Circuit's decision, the
government moved to dismiss that charge of the
indictment. Fimbres was sentenced to 20 months in
prison.

United States v. Fitzgerald
A federal court in California dismissed tax charges

against John Fitzgerald, the defendant in a 2006 case,
because the government failed to give the defense
evidence that contradicted the testimony of a prosecution
key witness.

Fitzgerald was charged with aiding with the filing of
false tax returns. The charges were related to his
preparation of two tax returns for physician Glenn
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Kawesch. At trial in 2007, a jury acquitted Fitzgerald of a
charge involving the doctor's 1 998 tax return, and found
him guilty of a charge involving the doctor's 1 999 return.

The District Court granted Fitzgerald a new trial, in
part because the government failed to turn over a
recording of a conversation between the doctor and his
tax attorney. The conversation contradicted the doctor's
testimony that he thought a tax shelter prepared by
Fitzgerald was a sham.

Citing the disclosure lapse, the District Court said this
"harbors serious concerns regarding the fairness of
Defendant's trial." The doctor died shortly after the trial.

In February 2009, the court agreed to dismiss the
indictment against Fitzgerald because of the
government's "flagrant" misconduct in the case, because
it "recklessly disregarded its discovery obligations."

The court further observed: "While the Court finds
dismissal is justified due to the Brady violation, it notes
that the Government's failure to turn over the tapes is not
the only troubling conduct in this case. At trial, the
Government introduced improper and prejudicial guilt-
by-association evidence. That led to this Court's decision
to grant Defendant a new trial - a decision affirmed by
the 9th Circuit (Court of Appeals). Also, Defendant
contends he recently discovered additional documents
that were not provided to his original trial counsel."

The government initially sought to appeal this
dismissal, but withdrew its challenge.

United States v. Franco-Lopez
Raul Franco-Lopez was indicted in 1999 on charges of

possessing marijuana with intent to distribute the drug
after he was arrested for alleged drug-trafficking across
the Mexico-U.S. border in a California federal court case.

He reached a plea bargain with federal prosecutors that
required the government to recommend that he receive a
sentence below the federal sentencing guidelines
pursuant to a legal "safety valve" provision.

Franco-Lopez appealed after he was instead sentenced
in July 2000 to 60 months in federal prison, the
mandatory minimum under the guidelines. The 9th
Circuit Court of Appeals agreed that prosecutors had
broached the plea deal by telling Probation Department
personnel who evaluated Franco-Lopez that he deserved
a tougher sentence because he had been an organizer of
the drug trafficking.

The Appeals Court sent the case back to District Court
for resentencing by a different judge. Franco-Lopez was
resentenced to time served in October 2003.

United States v. Geston
The U.S. Court of Appeals for the 9th Circuit in 2002

ordered a new trial for a police officer convicted of
assault because the prosecutor improperly asked
witnesses to testify about the credibility of law
enforcement agents.

The defendant, Jack Alan Geston, a Defense
Department police officer, was charged with assaulting a
seaman aboard the warship USS Rentz. The case against

him turned on whether the jury believed his version of
the altercation or the government's. Geston's first trial
ended in a mistrial because the jury was unable to reach a
verdict. He was tried again and found guilty of
unreasonable use of force under color of law and assault
with a dangerous weapon resulting in serious bodily
harm.

However, the 9th Circuit found the prosecutor had
improperly asked two witnesses questions about whether
law enforcement officers who testified for the
government had told the truth. It held that "improper
questioning by the prosecution resulted in reversible
error. Geston's first trial, which did not include the
improper questioning, resulted in a mistrial with the jury
unable to reach a verdict. . . . One of the few differences
between the first and second trials was the attack on
Garrett's credibility." As a result, it threw out Geston's
conviction.

Geston later agreed to plead guilty to a reduced charge
of deprivation of rights under the color of law; he was
sentenced to three years of probation, including at least
six months in a community corrections center.

United States v. Perlaza
In 2006, the U.S. Court of Appeals for the 9th Circuit

reversed the convictions of 10 defendants accused of
drug smuggling because "the Government committed
prosecutorial misconduct" during its closing arguments.
The prosecutor improperly argued that the jury should
presume the defendants to be guilty.

The named defendant, Leonar Nellino Segura Perlaza,
was one of 12 people arrested at sea in 2000, off the
coast of Colombia, after a U.S. Coast Guard helicopter
observed them jettisoning cocaine from a speedboat
before attempting to scuttle it by ramming it against the
stern of a fishing boat. Authorities believed the fishing
boat was used as a support vessel for drug smugglers.
They were believed to have been involved in smuggling
cocaine from Colombia. They dumped more than 2,000
kilograms overboard before scuttling the go-fast boat.

Two of the defendants pleaded guilty, and the other 10
went on trial in San Diego. During his closing remarks at
trial, the prosecutor argued that the jury could presume
the defendants were guilty. He alluded to the
presumption of innocence that puts the burden on the
prosecution to prove defendants guilty beyond a
reasonable doubt, then said: "That presumption, when
you go back in the (jury) room right behind you, is going
to vanish when you start deliberating. And that's when
the presumption of guilt is going to take over you."

The Circuit Court found that this argument violated the
defendants' constitutional right to be presumed innocent.

The Circuit Court said the prosecutor's misconduct was
intentional, but it did not rule out retrying the defendants.
In a footnote, though, the court extended its criticism
beyond the one finding: "While we do not address the
other alleged instances of misconduct by the Government
in this case, we are nonetheless deeply troubled by the
Prosecutor's conduct throughout the trial."

One judge on the Circuit Court panel, Melvin Brunetti,
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dissented in part. He agreed that the prosecutor had
committed misconduct, but said that the error was
harmless because the strength of the government's case
"militates against a finding that the prosecutor's error
produced a wrongful conviction."

After the Circuit Court granted the defendants a new
trial, Perlaza agreed to plead guilty. The plea agreement
is not publicly available. He pleaded guilty to conspiracy
to possess cocaine aboard a vessel subject to U.S.
jurisdiction and was sentenced to time served and five
years of supervised release.

United States v. Service Deli, Inc.
The U.S. Court ofAppeals for the 9th Circuit threw out

criminal charges against a California deli in 1998 because
it said the prosecution had improperly suppressed
evidence.

The company, Service Deli, bid for contracts to supply
and operate delis, pizza carts and bakeries at several
military commissaries. The government investigated
whether it had improperly shared pricing information
with an affiliated company. Service Deli's president
initially denied to investigators that he had shared the
information, but later revealed that he had. He was the
government's witness at trial against Service Deli.

The company was found guilty after a trial, and was
sentenced to probation and a $64,000 fine.

The 9th Circuit found that prosecutors failed to give the
business's attorneys copies of notes it had taken during
repeated interviews with the company's president.
Although the government had turned over a typewritten
summary of the notes, there were "discrepancies"
between the summary and the actual notes. For example,
it said, the original notes showed that the company
president had denied having shared information with the
other company, a fact not reflected in the government's
summary. Another of the undisclosed notes showed the
president "explained his inconsistent statements on price
sharing by saying 'he had a stroke, which affected his
memory. '" The court said the outcome of the trial
depended almost entirely on the company president's
testimony.

The 9th Circuit found: "We conclude the government
violated the due process rights of the defendant by failing
to disclose material information contained in the .. . notes.
Because the foundation of the government's entire case
rests upon the testimony of one key witness . . . the
reliability of that witness clearly is determinative of the
defendant's guilt or innocence." As a result, it said,
Service Deli was entitled to a new trial.

After the 9th Circuit's decision, Service Deli agreed to
plead guilty to one charge. The company was ordered to
pay a $19,500 fine.

United States v. Shaver
A federal court in California ordered a new trial for

Kellie Shaver, who was charged with importing
methamphetamine in a 2007 indictment, after prosecutors

failed to inform the court of evidence that could cast
doubt on Shaver's guilt. The ruling said the court
"harbors serious concerns regarding the overall fairness"
of the trial.

Shaver subsequently pleaded guilty to a reduced
charge. As part of the agreement, she promised not to
oppose the prosecutor's request to remove his name from
the record of the ruling that overturned the initial
conviction.

Shaver was arrested as she drove across the U.S.-
Mexico border. A customs search found packages of
methamphetamine concealed in the car in which she was
traveling. After she was arrested, Shaver made several
telephone calls while in custody, including calls to a
friend and to her boyfriend. In some of those calls, she
discussed "bricks" and "blocks" that were in her
boyfriend's attic. At trial, the government argued that
these were references to methamphetamine.

However, during the trial, Shaver's friend, Lisa
Garibay, told the prosecutor and the defense counsel that
the references to bricks and blocks were references to
marijuana owned by the defendant's boyfriend. Neither
lawyer informed the trial judge. The judge wrote:
"Despite its obvious relevance, the (assistant U.S.
attorney) failed to inform the Court of this new
information," and said the government lawyer owed "a
duty of candor" to the court. "Notwithstanding the
information provided by the Government's own witness,
the (assistant U.S. attorney) in his closing argument,
argued that the 'bricks' and 'blocks' were
methamphetamine."

The court also expressed concern that prosecutor
Christopher Ott dispatched a federal agent to subpoena
Garibay, who was on the list of defense witnesses. He
told the agent to tell Garibay that the defense had
accused her of "setting up" the defendant.

The prosecutor later spoke to Garibay in a hallway,
where a federal defender overheard him telling the
witness that she had to come into court and answer
questions because "the defense says we lied to you." The
District Court initially concluded that these interactions
are "viewed by the Court as having no other purpose than
to prejudice Ms. Garibay against Ms. Shaver." It said the
prosecutor had attempted to influence the witness, and
that the conduct was "wholly improper."

After the District Court ordered a new trial, the
defendant agreed to plead guilty to one count of unlawful
use of a communications facility, a crime that does not
carry a mandatory minimum sentence. She was
sentenced to time served.

Less than a month after the court's ruling, the U.S.
attorney and the head of the district's criminal appellate
division asked the court to modify its order. Their motion
noted that the government was not asking the court to
reconsider its grant of a new trial; instead, they asked
that the court "certain language that, if allowed to stand,
will imply a finding of intentional misconduct." They
said that any errors by Ott were not intentional.

"While the Court was understandably displeased by
what transpired during the course of the trial concerning
Ms. Garibay's possible testimony, AUSA [Assistant U.S.
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Attorney] Ott did not intend to intimidate or influence
Ms. Garibay." They also said that Ott did not intend to
conceal information from the court. Rather, "it simply did
not occur to AUSA Ott that he alone should have advised
the Court of what happened during the prior conversation
with Ms. Garibay."

The court did not act on the request. The U.S. Attorney
renewed it in March 2009, after the defendant had
pleaded guilty. Part of her plea agreement required that
she not oppose the government's request. It said in a one-
page motion: "Ms. Shaver is extraordinarily grateful for
the Court's Order, she would never wish to appear
otherwise, and her views are in accord with the Court's as
expressed in the Order. However, as part of her plea
agreement with the Government, she agreed not to
oppose the Government's request, and she sets forth that
position in this response."

The District Court in April 2009 granted the
government's motion and revised its order. It removed
much of the criticism of the AUSA, and removed his
name. The court removed its initial order from the docket
and placed it under seal.

United States v. Solrio-Sote
The U.S. Court of Appeals for the 9th Circuit in 2008

threw out a defendant's conviction for smuggling illegal
immigrants into the United States because of improper
remarks by the prosecutor.

The defendant, Guillermo Solorio-Soto, was charged in
federal court in California with six counts of transporting
illegal immigrants into the country. He was charged after
Border Patrol agents searched a truckload of hay he was
driving from Mexico to the United States in 2006. The
agents found 26 people hiding inside. Agents had found
migrants stowed away inside Solorio-Soto's truck before,
although he was never convicted of smuggling because
the government could never prove he knew they were
there. A jury convicted him in May 2006, and he was
sentenced to a total of five years in prison.

However, at the defendant's trial for the 2006 incident,
the prosecutor on several occasions referred to the
defendant's past "smuggling" activities, suggesting he
knew the migrants were on his truck. Solorio-Soto's only
argument at his trial was that he did not know anyone had
hidden in his truck. The 9th Circuit found that because of
"the prosecution's misleading statements, the jury was
left with the impression that Solorio had in fact been
'caught' 'knowingly' smuggling aliens in the past, which
more probably than not affected its determination
regarding Solorio's mental state during the incident at
issue here."

After the 9th Circuit vacated Solorio-Soto's conviction,
the government dismissed the charges against him. He
was released from federal prison.

United States v. Whitehead
The U.S. Court of Appeals for the 9th Circuit

concluded in 2000 that a prosecutor violated a
defendant's Fifth Amendment rights by inviting the jury

to consider his post-arrest silence as evidence of guilt,
conduct that "cannot be condoned." However, it said the
error did not warrant a new trial.

The defendant, Timothy James Whitehead, was
arrested in June 1998 at the border crossing at Calexico,
Calif. He was later convicted of importing marijuana
with intent to distribute. At trial, the prosecutor
introduced evidence that he remained silent after he was
arrested and invited the jury to consider why he hadn't
asked the police why he was being arrested.

The Circuit Court ruled that the prosecutor's comments
on Whitehead's silence violated his Fifth Amendment
right to remain silent. The Circuit Court said: "The
prosecutor's reference in closing argument was not so
innocuous and cannot be condoned. There is simply no
question that 'an inference of guilt from silence was
stressed to the jury,' in violation of Whitehead's
constitutional rights."

But the Circuit Court declined to order a new trial
because of the "independent, overwhelming physical
evidence of Whitehead's guilt." The court noted that
Whitehead was stopped at the border with 54.85 pounds
of marijuana, worth an estimated $35,000, concealed in
the front and rear bumpers and rear doors of the vehicle
he was driving. The marijuana was so well hidden that
experienced inspectors saw nothing in the car and the
drugs were detected only by what the court described as
a "narcotics-detector dog."

COLORADO

United States v. Golyansky
Three individual defendants -- Gregory Golyansky,

Leonid Golyansky, Dmitriy Baravik -- and the Almaz
Corp. (also known as the ABC Loan Co.) were indicted
on 37 counts in a firearms case. The charges included
conspiracy, making false statements and violating a law
prohibiting licensed dealers from selling firearms without
recording the buyer's name and other information.

At a discovery hearing before trial in federal court in
Colorado, the prosecutor told the court that he had turned
over all exculpatory and impeachment evidence in his
possession, as required by the Supreme Court's ruling,
Brady v. Maryland. However, the government had not
turned over information about a witness's "extensive"
mental health issues until the defense specifically
requested it; the government provided it 1 9 days before
trial. The District Court held a hearing on the defendants'
motion at which the government conceded it had been
aware of the witness' serious mental health issues for
several years. The government also conceded it had an
affirmative duty to disclose the information as material
impeachment evidence.

The District Court sanctioned prosecutors for belatedly
turning over the information about the credibility of a
key government witness, saying the evidence should be
suppressed. The U.S. Court of Appeals for the 10th
Circuit agreed that some form of sanction for a discovery
violation was appropriate, though it found that the
sanctions imposed by the trial court were too severe and
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reversed for that reason.
The 10th Circuit said in March 2002: "Based upon our

review of the record, the District Court did not abuse its
discretion in choosing to sanction the Government for a
discovery violation. The court clearly believed it had
conveyed orders to promptly and continuously disclose
material impeachment evidence. Defense counsel held a
similar view of the parties' discovery obligations. In
discovery hearings, the court ordered the Government to
promptly disclose Brady/Giglio material in response to
defendants' specific discovery requests. The Government
did not object. The Government also did not contradict
the court when it stated on the record that the
Government had disclosed all impeachment evidence in
its possession. Finally, the Government made several
statements in discovery briefs and during discovery
hearings that led both the court and defense counsel to
conclude the Government had disclosed all impeachment
evidence in its possession. These facts are sufficient to
support the District Court's imposition of a sanction."

The Circuit Court said, however, that the defendants
might be affected by the government's action but that the
possible prejudice to the defense could be "cured by a
continuance."

"Nothing in the records suggests that, given time,
defendants cannot adequately incorporate the
impeachment evidence into the presentation of their
case," the 10th Circuit explained. "Defendants have not
yet empaneled a jury or committed themselves through
opening statements or cross-examination of a particular
defense."

The Circuit Court thus reversed the suppression order
and remanded the case to the District Court for further
proceedings.

Gregory Golyansky ultimately pleaded guilty to a
misdemeanor and was sentenced to one day of probation.
Prosecutors dropped the charges against Leonid
Golyansky and Dmitriy Baravik.

United States v. Stan Ford
The U.S. Court of Appeals for the 10th Circuit

criticized prosecutors in a gun case for suppressing
evidence favorable to the defendant. The court concluded
the error did not require a new trial.

The defendant, Stan Ford, a Denver firefighter, was
charged with having sold three machine guns to a
government informant. He was convicted of possessing a
machine gun and sentenced to 12 months and one day in
prison.

During his trial, the government informant testified
against Ford. Ford alleged he had been entrapped by the
informant. The 10th Circuit concluded the prosecution
failed to turn over e-mail messages between Ford and the
informant that "supported Ford's entrapment defense
because it established an additional contact initiated by a
government informant. This additional contact, therefore,
supports Ford's theory that the government's persistence
is the reason he committed the crime." The court found
that the withheld e-mail messages did not undermine
confidence in the jury's verdict, though, and said in a

footnote that "on this record, no one points to bad faith
by the government." The prosecution had told the trial
court that it was unaware of the undisclosed e-mails.

The dissenting judge on the Circuit Court panel
concluded: "The only meaningful evidentiary difference
between the counts on which Mr. Ford was acquitted and
convicted was the fact that, at trial, the government was
able to show that Mr. Ford, rather than its informant,
initiated discussions over the third gun sale. We now
know, however, that Mr. Ford did not initiate the third
gun sale: the suppressed pre-Oct. 5 e-mail definitively
proves that. In these circumstances, I am compelled to
conclude that the suppressed e-mail was material to the
question of entrapment, that its suppression deprived Mr.
Ford of a fair trial, and that the resulting verdict does not
deserve our confidence."

The District Court, like the majority on the 10th Circuit
panel, had found that the government had suppressed the
e-mails but that they were not material, and were
cumulative.

CONNECTICUT

United States v. Triumph Capital

Group, Inc.
Charles Spadoni, the general counsel for an investment

firm that handled some of Connecticut's state pension
funds, was convicted in 2003 in a Connecticut federal
jury trial on charges of racketeering, racketeering
conspiracy, bribery, wire fraud and obstruction of justice.
The charges stemmed from consulting contracts given to
associates ofConnecticut's deputy state treasurer.

The question in the case was whether the contracts
constituted illegal political payoffs in exchange for state
pension fund investments with Spadoni's firm.

Spadoni appealed his conviction after being sentenced
in October 2006 to concurrent 36-month prison terms on
all counts of the indictment, plus a $50,000 fine.

The 2nd Circuit Court of Appeals reversed Spadoni's
conviction on seven of the criminal counts because
prosecutors failed to disclose key evidence that could
have strengthened defense arguments. Spadoni's sentence
on obstruction of justice was vacated, with an order for
resentencing.

The withheld evidence consisted of notes by special
FBI agent Charles Urso that raised doubts about whether
the contracts involved criminal intent.

The Appeals Court ruled: "We must conclude that there
is a reasonable probability that if the government had not
inexplicably withheld Agent Urso's proffer notes, the jury
would have harbored a reasonable doubt about Spadoni's
guilt. Accordingly, Spadoni is entitled to a new trial on
the racketeering, racketeering conspiracy, bribery and
wire fraud charges."

A government-opposed defense motion to dismiss the
case was pending as of July 16, 2010.
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United States v. Washington
A federal court in Connecticut granted a new trial to a

defendant convicted of illegally possessing a gun because
the prosecutor failed to turn over evidence to the defense,
then engaged in "severe" misconduct during his
questioning of a defense witness and in his closing
argument.

The defendant, Anthony Washington, was convicted in
2002 of possession of a firearm by a convicted felon.
During his trial, he did not contest his felony record; the
central question for the jury was whether he possessed
the gun on Dec. 5, 2001 , at his apartment building in
New Haven. Washington lived on the second floor of the
building with his girlfriend.

Before the trial began, the District Court ruled that the
prosecution could not introduce evidence about a Nov.
22, 2001 , shooting in New Haven, which the authorities
believed was part of a gang feud. After that shooting,
Washington had taken the injured man to a hospital. The
police found a gun in Washington's car, but he was not
charged with a crime because one of the car's other
occupants admitted to owning it.

Less than two weeks later, however, authorities charged
Washington with possession because of an incident on
Dec. 5 at his apartment building. Witnesses told the
authorities that Washington was intoxicated, and that they
had helped him to his second-floor apartment. One of the
witnesses, Joseph McNeil, told a police officer and a 911
operator that Washington had a gun. McNeil died five
months before Washington's trial, but the tape of his 911
call was played to the jury.

During Washington's trial, prosecutors revealed that
McNeil had been convicted of filing a false police report
in Florida in 1989. In it, he blamed a girlfriend for
stealing a phone card when in fact he had loaned it to her.
After Washington's trial ended, a defense investigator
contacted the witness, who provided additional damaging
information about McNeil. One of the defense's theories
at trial was that McNeil owned the gun, and that he
blamed Washington to keep himself out of trouble. The
late disclosure of McNeil's criminal record meant that the
defense could not fully explore his credibility, had the
effect of "undermining confidence that Washington
received a fair trial."

The District Court also criticized remarks the
prosecutor made during the trial. On one occasion,
Washington's attorney called his girlfriend to testify that
Washington didn't keep a gun in the house. However, the
court found that "during the course of an incendiary
cross-examination, the prosecutor engaged in two
instances of severe misconduct." First, he alluded to the
November shooting incident that the court had excluded
from the trial. Second, he launched a "sustained barrage"
of questions "attacking [her] credibility regarding her
answers to questions about pretrial conversations she had
had with him and others in the prosecutor's office." It also
found the prosecutor improperly presented his own views
on the witness's credibility during his closing argument.

The court concluded in May 2003: "The misconduct at
issue juxtaposed the credibility of the U.S. Attorney
against the defense's key witness, personally vouched for

the Government's witnesses and version of the facts,
impugned defense counsel and his arguments, blatantly
mischaracterized defense counsel's argument on a critical
piece of impeachment testimony relating to Washington's
gun possession, and alluded to highly prejudicial facts
not in evidence. In such a case with attendant pervasive
misconduct, the Court cannot confidently say that a
conviction would have been obtained in the absence of
the misconduct." It ordered a new trial. In December
2003, the court rejected the government's request that it
reconsider.

The government moved to dismiss its indictment in
April 2004, and the court threw out the charges against
Washington.

In 2007, an FBI drug task force in New Haven began
investigating Washington for acquiring, packaging and
distributing "significant volumes" of liquid PCP.
According to court records, a cooperating witness
purchased PCP from him and from a co-defendant.
Washington was arrested in March 2008. Washington
agreed to plead guilty in June 2008. He was sentenced to
120 months in prison.

DELAWARE

United States v. Coker
A federal court in Delaware granted a new trial in a

marijuana case in 2002 because it found that the
prosecutor asked the jury to reach conclusions that were
not supported by any evidence admitted during the trial.
The judge said she was "troubled by the prosecutor's
statements in light of the evidence presented at trial."

The defendant, Kevin Coker, was accused of being a
marijuana dealer. A federal jury convicted him on
charges of possession with intent to distribute marijuana
and conspiracy to travel in interstate commerce with the
intent to distribute marijuana.

During Coker's trial, Assistant U.S. Attorney Edmond
Falgowski noted that, before Coker was arrested, he had
purchased airline tickets for a flight shortly before it was
scheduled to depart. "And I'm going to do this quickly.
It's not necessary to beat this to death because it has been
a relatively short trial," Falgowski told the jury. "But this
ticket that the defendant has, all of the tickets the
defendant has, they're drug trafficking tickets. These are
plane tickets that only a drug trafficker would have."

U.S. District Court Judge Sue Robinson ruled that the
comments were improper. She granted a new trial on
grounds that the government should have had an expert
testify regarding the travel practices of those suspected of
dealing drugs. "The court concludes that the prosecutor
in this case was not simply drawing inferences from the
evidence, but was instead presenting evidence not of
record for the jury's consideration. Under these
circumstances, the court finds the statements in issue to
be sufficiently prejudicial to warrant a new trial."

Rather than go through a new trial, Coker reached a
plea deal with prosecutors. He pleaded guilty to the first
charge in the indictment; in exchange, the government
dropped the second count. Coker was sentenced to 41
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months )three years, five months) in prison, followed by
three years of supervised release.

DISTRICT OF COLUMBIA

Batarfi v. United States
A Washington, D.C., federal court in 2009 threatened to

sanction the government in a Guantanamo Bay case for
failing to comply with an order requiring the government
to turn over evidence potentially favorable to Aymen
Saeed Batarfi, who had filed a habeas corpus motion
challenging his detention.

The court said that the government had failed to
comply with its discovery orders, and ordered the
government to show cause why it should not be held in
contempt. The court noted a "clear violation" of its order
to disclose exculpatory evidence. Specifically, the
government failed to turn over some evidence about one
of its witnesses, who had been receiving psychiatric
treatment.

At an April 1 , 2009, hearing, Judge Emmet Sullivan
was sharply critical of the government, going so far as to
threaten to lock up senior officials.

"I've spent a heck of a lot of time putting this case in a
posture, fighting with government attorneys, dealing with
the failures of the government to produce exculpatory
evidence, and now we have more failures to produce
exculpatory evidence and someone's going to pay a price
for that, for not having disclosed that document that
everyone knows is exculpatory, and the sanction is going
to be high," Sullivan said. "I'll tell you quite frankly if I
have to start incarcerating people to get my point across,
I'm going to start at the top, I'm not going to start at the
bottom. I'm going to start at the top."

Batarfi was repatriated to Yemen near the end of 2009.
Judge Sullivan dismissed the case in an April 2010

ruling that gave Batarfi the legal option of refiling the
lawsuit. The court, however, declined to issue a
determination on whether Batarfi's transfer to his home
country was consistent with the standards and obligations
in President Obama's executive order for the handling of
prisoners at the Guantanamo Bay facility.

Eastridge v. United States
The U.S. District Court in Washington, D.C., in 2005

threw out two defendants' murder convictions, in part
because prosecutors in the case failed to turn over
evidence to their attorneys before their trial. Both men
had served two decades in jail; the court said both were
innocent of the killing.

The defendants Joseph Eastridge and Joseph Sousa,
were members of a white biker gang and were convicted
in the 1974 slaying of a black man outside a D.C. lounge.
Eastridge served 29 years in prison; Sousa served 19
years. Both had been released by the time the court threw
out their convictions.

The court concluded that prosecutors violated their
obligation to disclose evidence favorable to the defense.
It said prosecutors should have turned over copies of the

testimony two other men gave to a grand jury
investigating the killing, in which they denied having
been present at the time of the attack, even though "the
trial record is replete with evidence that both men were
present." Armed with that evidence, the court said, the
defendants could have called the two men "in an effort to
show that persons other than the [them] could have
committed the murder." It said the government's failure
to disclose that evidence was "a constitutional violation."

In addition, the court found that both men were
innocent. It said: "Based on the full record, no reasonable
juror would now find Petitioners guilty beyond a
reasonable doubt. The Court finds that this is the rare
case in which Petitioners can prove their 'actual
innocence' of the crime charged as well as violations of
their constitutional rights at trial."

In 2009, the District Court again certified their
innocence. That certification gave them the ability to
seek compensation from the government for the time
they had spent in prison.

U.S. v. Slough (Blackwater)
A federal court in Washington, D.C., in 2009 dismissed

charges against former Blackwater USA guards accused
of killing civilians in Iraq in December 2007. The court
ruled that federal prosecutors had violated the
defendants' right against self-incrimination by consulting
testimony the former guards had been compelled to give
in an administrative review of the shooting.

The Appeals Court ruled that the violation was a
"reckless violation of the defendants' constitutional
rights."

"This reckless behavior was in keeping with the way the
prosecution conducted itself throughout the grand jury
process, as it withheld the testimony of numerous
percipient witnesses who had provided substantial
exculpatory evidence to the first grand jury, presented the
second grand jury with distorted and self-serving
summaries of the accounts of other witnesses and
implied to the second grand jury that the defendants had
given inculpatory statements to State Department
investigators which the government could not disclose to
the grand jury because they were given in exchange for
immunity," the Appeals Court wrote.

Ruling that the government's actions were not
accidental, the court found that "the trial team went to
great lengths and knowingly took great risks, at the early
stages of the prosecution, to obtain statements that
provided a wealth of information valuable to the
prosecution."

Although the District Court dismissed the indictment,
the court subsequently denied a defense motion to bar
federal prosecutors from filing new charges. The court
said such a step would be too severe a legal penalty for
the prosecutorial misconduct alleged by defense lawyers.

Federal prosecutors appealed the dismissal of the case
in January 2010. The Circuit Court of Appeals for D.C.
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had not set a hearing on the appeal as of July 20.

United States v. Earle
In 2004, the District of Columbia Circuit Court of

Appeals ordered a new trial for James Earle. He had been
convicted of possession of a firearm by a convicted felon
and three drug-related charges because the prosecutor
made arguments to the jury "based upon information he
knew conflicted with the record."

The defendant was charged in January 2002 after three
police officers from the Metropolitan Police Department
said they were following him down an alley and, after he
spotted them, saw him throw a gun into a yard. They
pursued the defendant toward a convenience store and
watched as he dropped another object into a trash can. In
the trash can, they found a ziplock bag of marijuana; they
later recovered a loaded gun from the yard. They arrested
him inside the store.

At trial, the defense offered testimony from four
witnesses who said the defendant was inside the store, or
that they had seen the fleeing man and that it was not the
defendant. The defense said the witnesses made these
statements to the defense counsel's investigator in 2002;
the prosecutor said they did not.

In closing arguments, the prosecutor challenged the
defense witnesses' credibility. He suggested that the
defense witnesses "got together and .. . created this little
story." He argued that the defendant had not yet hired his
attorney at the point the witnesses said they had been
interviewed by an investigator, and he doubted the
interviews had taken place because an investigator would
not work unless he was being paid. At trial, the judge also
took "judicial notice" that until two days before the trial,
the defendant had been represented by a public defender,
not by the private counsel, Harry Tun, whom his family
had retained. Earle was convicted and then appealed.

On a 2-1 vote, the three-judge panel of the Circuit
Court vacated part of the conviction and granted a new
trial. The majority said the prosecutor's closing
arguments were prejudicial, in that they "called into
question the credibility not only of those witnesses but
that of (defense lawyer) Tun himself." That was
"impermissible," the majority said, adding, "we are left
with grave doubts" about the fairness of the prosecutor's
remarks and their effect on jurors.

United States v. Johnson
Scirocco Johnson was indicted and convicted on

charges of unlawful possession of marijuana and heroin
with intent to distribute the drugs in a 2003 District of
Columbia federal case. He was also convicted of
possessing and carrying a firearm in conjunction with
drug trafficking.

Johnson appealed after he was convicted on all charges
and sentenced to 180 months (1 5 years) in federal prison.
The District of Columbia Circuit Court of Appeals
upheld most of his convictions and sentences.

However, the court ruled that prosecutors should have
given the defense investigative notes from a government

informant who told undercover investigators that the
heroin found when Johnson was arrested belonged to his
cousin. Johnson's defense lawyer only learned about the
notes later, while working on another case.

The Appeals Court reversed Johnson's conviction on
the heroin charge and ordered a new trial.

Instead, Johnson reached a plea agreement with
prosecutors in which he was sentenced to 36 months in
prison, followed by 36 months of supervised release.

United States v. Maddox
Edward Maddox won a reversal of his conviction on

gun possession charges in 1998 when a federal appellate
court ordered a new trial because a federal prosecutor in
the case had "crossed well over the line" by encouraging
the jury to weigh evidence that had not been submitted.

Maddox was charged with possession of a handgun by
a felon. He was standing with other men in a cul-de-sac
in a high-crime area. The men dispersed when police
officers approached. The government's only witness, one
of the police officers, testified he saw Maddox drop a
rental car key.

The police matched the key to an unlocked car parked
nearby. They searched the car, found a loaded,
semiautomatic handgun, Enterprise car rental papers in
Maddox's name and Maddox's driver's license.

The ensuing trial lasted one hour. The officer who said
he'd seen Maddox drop the key was the only prosecution
witness.

The defense, which called no witnesses, argued it was
inconceivable that Maddox would have dropped the key
in front of a police officer. The defense also argued that
someone else could have put the gun in the car. Maddox's
fingerprints were not found on the weapon.

During the government's closing argument, the
prosecutor invited jurors to consider what six other
police officers at the scene would have said had they
testified.

Finding that argument improper, the Appeals Court
said the prosecutor in effect told the jurors "each of the
other six officers would have confirmed what [the
testifying officer] had told the jury, and the jurors could
thank the prosecutor for not calling those officers to the
stand and wasting three or four days of the jurors'
valuable time."

"The prosecutor crossed well over the line between the
permissible and the impermissible, as the government
now admits," the Appeals Court wrote. When the trial
court faces such misconduct, "it is time not merely to
sustain an objection, but to issue a stern rebuke," the
court ruled.

The case against Maddox, which had resulted in an
initial mistrial before the conviction, was sent back to the
District Court for retrial. He was found not guilty in
April 1 999.

But even after the acquittal, Maddox remained behind
bars for a prior felony conviction in a District of
Columbia Superior Court case.
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United States v. Quinn
The U.S. District Court for the District of Columbia

granted a new trial in 2008 to Robert Quinn, ruling that
he did not receive a fair trial on charges he violated the
Iran trade embargo and conspired to commit crimes
against the United States.

The court said the trial "was unfortunately plagued by a
serious misstep by the government."

"The government was presented with several
opportunities to disclose information favorable to the
defense, but it instead chose to withhold that valuable
information, thereby unfairly prejudicing Quinn in the
presentation of his defense," the court found. "In the end,
the court is unable to conclude that Quinn received a fair
trial and a verdict worthy of confidence."

Quinn, who worked at Clark Material Handling Co.,
acknowledged during his trial that he had participated in
indirect shipments of lift truck parts to Iran. He
maintained he did not know the shipments were illegal
and thus did not violate the trade embargo. The defense
stressed that David Tatum, Quinn's work supervisor, had
approved the indirect shipments.

Federal prosecutors initially planned to use Tatum as a
critical government witness. However, they later came to
view him as a target of the investigation because they had
evidence he had lied to investigators. Prosecutors did not
disclose this turn of events to the defense, which had
contended Tatum had not been truthful.

"Just days before trial was to commence, the
government reviewed Tatum's Jan. 1 2, 2004, e-mail and
came to the realization that Quinn's argument might have
merit -- i.e. , that Tatum might not have been truthful on a
key point. When the government was confronted with
this situation that indicated the defense was correct about
Tatum, the government turned a blind eye to the
evidence, or at the very least, made a conscious decision
that the information need not be pursued further or
disclosed to Quinn for his trial," the District Court ruled.

Having an opportunity to raise questions about Tatum's
truthfulness could have helped the defense because
statements from Tatum led the government to begin its
investigation ofQuinn.

After he was granted a new trial, Quinn agreed to plead
guilty to one count of making a false statement. He was
sentenced to 18 months of probation.

United States v. Stevens
The U.S. District Court in Washington, D.C., dismissed

the 2008 political corruption indictment against former
Alaska Republican senator Ted Stevens on grounds that
prosecutors had failed to turn over important evidence to
the defense, and had defied court orders, among other
misconduct. The court held prosecutors in contempt, and
ordered a criminal investigation of their conduct.

Stevens was found guilty of four criminal counts on
Oct. 27, 2008. On April 1 , 2009, the Justice Department
asked the court to dismiss charges against him. In its
motion, the government said it had "recently" discovered
that agents had interviewed a key witness, Bill Allen, in
2008. Notes of the session could have undermined the

witness's testimony at trial. The government said
granting a new trial is "in the interest of justice," but that
it would not retry Stevens. It also said it would add the
matter to a previous referral to the Justice Department's
Office of Professional Responsibility.

Six days later, the District Court set aside the jury's
verdict and dismissed the indictment. At a hearing that
day, the trial judge said: "For nearly 25 years I have told
defendants appearing before me that in my courtroom
they will receive a fair trial and that I will make sure of
it. In nearly 25 years on the bench, I've never seen
anything approaching the mishandling and misconduct
that I've seen in this case."

The judge said the problems were systemic: "Again
and again, both during and after the trial in this case, the
Government was caught making false representations
and not meeting its discovery obligations."

The judge said, "[I] urge my judicial colleagues on
every trial court everywhere to be vigilant."

Before the case was dismissed, in February 2009, the
trial judge held four Justice Department attorneys in
contempt for failure to comply with court orders. It later
excused one of them. The day after the court dismissed
the charges, it ordered an attorney to investigate and
prosecute contempt charges against William Welch II,
Brenda Morris, Nicholas Marsh, Edward Sullivan,
Joseph Bottini and James Goeke.

United States v. Sykes
In 2006, the D.C. Court of Appeals reversed a

defendant's first-degree murder conviction after finding
that prosecutors had waited until the last minute to
disclose evidence that contradicted the account of a key
government witness. The court found that, had the
missing evidence been disclosed, there was a "reasonable
probability that the outcome would have been different."

The defendant, Maurice Sykes, was convicted of first-
degree murder, attempted armed robbery, carrying a
pistol without a license and possessing a firearm during a
crime of violence. He was charged with killing a man
during an attempted robbery outside the Bulgarian
Embassy on Oct. 23, 1 995. At his trial, a government
informant testified that the defendant and his co-
defendant showed up at a nearby boarding house after
the killing and confessed. He said two other men
witnessed the confession; both of those men, however,
testified to the grand jury that they had not been at the
boarding house and had not heard the defendants discuss
the crime. The government did not disclose their
testimony to the defense until two days before trial, more
than a year after the witness's grand jury testimony. By
then, neither the government nor the defense could locate
the witnesses.

The court found that had the evidence been turned over
earlier the defense would have been able to speak to both
witnesses. It found the "government's very tardy
disclosure of [witnesses] Mr. Parrott's and Mr. Sellers'
grand jury appearance, approximately one year after that
testimony, not only constituted a Brady violation, but
also deprived the defense, pretrial, of information that
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was potentially exculpatory, and favorable at least
because of its potential negative impact on the testimony
of a key government witness."

The Court ofAppeals ordered a new trial.
The case was tried in the D.C. Superior Court, but was

prosecuted by the United States Attorney's Office for the
District ofColumbia.

United States v. Watson
Talib Watson was indicted on several drug-related

charges, including possessing more than 50 grams of
cocaine with intent to distribute, in a 1995 District of
Columbia federal court case. The government case
against Watson hinged on connecting him to a Subaru
where the drugs were found. The first trial ended in a
mistrial.

At retrial, prosecutors introduced evidence showing
that the key to the car was found on Watson when he was
arrested. The cocaine was in a Shaw's jewelry store bag
in the car -- and Watson had a Shaw's jewelry store bag in
his home, prosecutors argued. Finally, the government
tried to prove at trial that Watson's girlfriend owned the
car.

Defense witnesses disputed that Watson had the car key
when he was arrested. They also testified that he had
been in church during part of the night in question. A
defense witness testified ambiguously on cross-
examination as to whether the car was owned by
Watson's girlfriend.

Nonetheless, a prosecutor mistakenly told the jury in
closing arguments that the witness definitely connected
the girlfriend to the car.

The D.C. Circuit Court of Appeals reversed the
conviction and sent the case back to the District Court for
a new trial. "We conclude that the standard jury
instructions that the arguments of counsel and counsel's
questions are not evidence were insufficient to mitigate
the substantial prejudice arising from the prosecutor's
misstatement of the evidence," the Appeals Court ruled.

The government ultimately dismissed the charges.

FLORIDA MIDDLE

United States v. Aisenberg
In 2003, the government was ordered to pay almost

$1 .5 million in Hyde Amendment sanctions for its
"vexatious" prosecution of a Florida couple whose 5-
month-old daughter, Sabrina, disappeared from her crib
in 1997. The defendants were Marlene and Steven
Aisenberg.

Marlene Aisenberg reported Sabrina missing early in
the morning on Nov. 24, 1 997. The Hillsborough County
Sheriff's Office conducted an intense manhunt for the
missing girl. As of 2010, she still has not been found.
After the kidnapping, the sheriff's office obtained a court
order to tap the couple's phone and install listening
devices in their bedroom and kitchen. State authorities
decided not to prosecute because they found no evidence
of murder or other state crime. In September 1999, a

federal grand jury indicted the Aisenbergs on charges
that they had made false statements to police and federal
agents about Sabrina's disappearance and that they
conspired to deceive the authorities. The indictment was
detailed, listing 59 "overt acts" in furtherance of the
conspiracy, ranging from a false police report to a family
dog that didn't bark during the time the crime would have
taken place. The indictment suggested that the dog would
have barked at an unknown intruder.

The indictment also included several statements, based
on wiretapped conversations, that were attributed to the
Aisenbergs. The conversations suggested that Steven had
killed the child, and Marlene was helping him cover it
up. The indictment alleged, among other statements, that
Steven said, "So, so in a way, you know, that means
nobody knows what we did still." After the defendants
were indicted, an assistant U.S. attorney told a magistrate
judge that the government had tape recordings of these
statements. Among these incriminating statements was
one of Marlene Aisenberg saying to her husband, "The
baby's dead and buried. . . . The baby's dead no matter
what you say -- you just did it."

The defense attorney asked the U.S. District Court
judge to review the statements before trial, to determine
whether they were audible and whether they contained
incriminating evidence; prosecutors opposed the idea.
District Court Judge Steven Merryday reviewed the tapes
in his chambers and concluded they were "largely
inaudible" and "insubstantial as evidence." He could not
find the incriminating statements the government had
alleged in the indictment, at the defendants' arraignment
and in a public news conference. The judge said the
disparity between the evidence on the tapes and the
government's accusations was "shocking."

The Aisenbergs also sought to exclude evidence from
the recording devices in their home because the warrants
were supported by false information. The court said "the
officials responsible for the warrant applications left a
trail of reckless disregard for the truth." A magistrate
recommended the statements be excluded.

In February 2001 , the tape recordings were excluded
because of their unreliability. A week later, the
government moved to dismiss the indictment against the
Aisenbergs, and the indictment was dismissed.

The Aisenbergs first sought Hyde Amendment
sanctions in March 2001 . The District Court offered this
summary in 2003: "This is not an example of a
prosecution that faltered after the discovery of surprising
and exculpatory evidence. This is not an example of a
prosecution stymied by the death or disappearance of an
important witness or an unexpected reversal in the
credibility or testimony of a key witness. This is not an
example of a prosecution that falters after a confession
by, or the discovery of, another suspect. This is not an
example of a prosecution frustrated by some change in
the law that adversely and surprisingly affects the
calculus of conviction. What sort of prosecution was
this? . . . 'Vexatious' seems precisely right as a description
of the Aisenberg prosecution because of the element of
oppression, calculated in this instance to compel one
Aisenberg to testify against the other, coupled with the
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lack of evidence to support the indictment, although 'bad
faith' (or even 'frivolous') might serve as well."

The government "concedes liability -- apparently the
only such concession by the Department of Justice since
enactment of the Hyde Amendment -- for a prosecution
that was either 'vexatious, frivolous, or in bad faith'
within the meaning of the Hyde Amendment," the
District Court said. "This concession of liability by the
United States stands before a contrasting backdrop of the
Department of Justice's unwavering opposition to the
enactment of the Hyde Amendment from its moment of
introduction by Rep. Hyde. Similarly, the Department of
Justice uniformly and vigorously has contested Hyde
Amendment claims (an observation by which no
criticism or other judgment is intended, except to note
that the Department of Justice is understandably
inhospitable to Hyde Amendment claims and quite able
and willing -- and properly so -- to contest them)."

But the government contested the amount of the award.
The District Court initially awarded $2,876,272, to cover
the Aisenbergs' legal fees. The government appealed, and
the U.S. Court ofAppeals for the 11 th Circuit reduced the
award, because it found that the government's
misconduct did not warrant waiving the statutory $125-
per-hour cap on attorney fees. In 2004, the government
paid $1 ,494,650.32.

The District Court also ordered the government to
reveal grand jury transcripts (usually secret) so the public
could figure out how the case had gone awry. It said:
"The public has a strong interest in the events leading to a
vexatious, frivolous or bad faith indictment and
prosecution for which the prevailing defendant is
compensated from public funds. The public has an
interest in inspecting these troubled prosecutions to
determine the source of the United States' misdirection.
The United States should not be entitled to shield the
pertinent history behind the cloak of grand jury secrecy,
especially in a case in which the defendants seek
disclosure, the evidence is already largely public, the
grand jury's session ended months earlier, no trial will
occur, and the matter is essentially at a standstill. The
only contrary interest remaining is that of the United
States, which may want to avoid a full airing of the
episode. That interest, unaccompanied by some other
material consideration, is without meaningful weight.
The insulation of misdirected or overzealous
prosecutorial exertions from public scrutiny forms no
part of the justification for grand jury secrecy. The public
is entitled to know."

The 11 th Circuit reversed the order unsealing the
transcripts because "the government's conduct already
has been revealed and publicly aired."

One of the prosecutors, Stephen Kunz, was
"admonished" by the Florida bar. Its report said the
Justice Department's Office of Professional
Responsibility found he had committed professional
misconduct and acted in "reckless disregard" of his
obligations. The Justice Department suspended Kunz for
two days -- a Saturday and Sunday. His bar file says he
now works for the U.S. attorney's office in Tallahassee.

The state bar has no record of disciplinary action

against another prosecutor, Rachelle DesVaux Bedke; she
remains an assistant U.S. attorney in the Florida's Middle
District.

The case received extensive national publicity and has
been covered on "48 Hours." At least one TV network
hired an audio specialist to examine the tapes; he, like
the magistrate and the District Court judge, could hear
very little on the tape recordings.

United States v. Friedlander
In 2009, a federal court in Florida granted a new trial

for a defendant, Charles Jackson Friedlander, charged
with enticing a minor for sex, because the prosecutor
unintentionally but improperly sought to impeach a
defense witness using inaccurate information.

The witness, psychiatrist Fred Berlin, based his
testimony on the Diagnostic and Statistical Manual of
Mental Disorders (DSM) published in 2000; on cross-
examination, the prosecutor confronted him with a
different version of the book and suggested that he had
relied on an outdated manual. He acknowledged it
apparently was outdated and was subjected to what the
District Court called relentless cross-examination.
Actually, it was the prosecutor who was relying on an
outdated copy of the DSM from 1994, as she admitted
after the trial. The court said: "Essentially, the prosecutor
destroyed Dr. Berlin's credibility by having him
acknowledge that he relied on an outdated edition of the
DSM manual, which included different criteria than the
'recent' manual. Dr. Berlin had no effective response,
other than to try to compare the criteria and reconcile the
differences."

The court added: "Here, defendant's retained expert's
credibility was effectively torpedoed by an unfair and
false premise, a responsibility the Government must bear,
notwithstanding that it was unintentional and
unknowing."

"Notwithstanding the compelling overwhelming
evidence of defendant's guilt," the District Court said
Friedlander had been deprived of a fair trial.

After he was granted a new trial, he was retried and
convicted of child enticement. He was sentenced to 360
months (30 years).

United States v. Kevin Wilson
The 11 th Circuit Court of Appeals found a prosecutor

committed misconduct in his remarks during a trial in a
drug case in Florida, but said the misconduct did not
warrant reversing the defendant's conviction.

The defendant, Kevin Wilson, was convicted in 1996
of one count of selling half an ounce of crack cocaine to
an undercover DEA agent. At trial, the prosecutor
characterized him as a "major" drug dealer, even though
he was charged with only one drug transaction.

The Circuit Court in 1998 ruled that this was improper;
however, it concluded that the defendant was not entitled
to a new trial because the trial court had taken steps to
prevent the jury from considering the improper remarks
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and because there was "overwhelming" evidence that he
was guilty.

The Circuit Court panel wrote: "We find ourselves in a
situation with which we are all too familiar: A prosecutor
has engaged in misconduct at trial, but no reversible error
has been shown." It suggested that courts take steps to
sanction prosecutors for similar missteps. "We want to
make clear that improper remarks and conduct in the
future, especially if persistent, ought to result in direct
sanctions against an offending prosecutor individually.
We expect the able attorneys who supervise federal
prosecutors throughout this circuit to renew their efforts
to maintain the high level of conduct that has
traditionally characterized the office of the United States
Attorney. And prosecutors must expect that this court will
support district judges who take reasonable steps to
correct prosecutorial conduct that is not right."

United States v. Lyons
A federal court in Florida dismissed criminal charges in

2004 against a defendant who had been found guilty of a
drug conspiracy, carjacking and selling counterfeit
clothing because "the government's misconduct so
pervaded the case that dismissal of the remaining counts
is warranted." The court said the prosecution had
repeatedly failed to turn over evidence to the defendant's
attorneys, allowed a witness to "testify falsely" and tried
to "cover up evidence" suggesting witnesses had lied.

U.S. District Judge Gregory Presnell concluded that
"by some mixture of negligence, recklessness and
willfulness, the government utterly failed in its
prosecutorial duties." By the time the charges were
dismissed, the defendant, Antonino Lyons, had spent
nearly three years in jail. Six years after the charges
against him were thrown out, the court went a step
further and declared that Lyons was innocent of all
charges.

"In 2001 ," Judge Presnell wrote, "Antonino Lyons, an
African-American resident of Brevard County, Fla., was
41 years old. He was married to an elementary school
principal and was a prominent, and by all appearances
respected, businessman in the Brevard County
community. Other than an affinity for nice automobiles,
he lived a modest lifestyle, in a home valued at
approximately $60,000. He had no prior criminal
convictions."

Lyons was indicted in 2001 on one count of conspiracy
to distribute narcotics, as well as other drug, carjacking
and counterfeiting offenses. His trial began in November
2001 . Most of the government's evidence came from
testimony of 29 inmates, who told the jury that Lyons had
participated in drug transactions. Lyons testified in his
own defense. In closing arguments, the prosecutor urged
the jury to "consider all the issues together in light of the
testimony on the drug-conspiracy count. According to the
government, all the issues were linked to the reliability of
the witnesses who testified as to the drug-conspiracy
count." The prosecutor put the jury's choice this way:
"Either he's a misunderstood businessman or he's a drug
dealer."

The jury convicted Lyons of drug conspiracy,
carjacking and trafficking in counterfeit clothes. It
acquitted him of attempted drug possession and a
weapons count. The government sought a life sentence
on the drug charge.

The District Court said, though, that "when Lyons took
the stand in his defense, and when the jury set about
reaching its verdicts, they did so without the benefit of a
great deal of relevant exculpatory evidence held by the
government. In regard to the drug-conspiracy count, the
government failed, for instance, to disclose evidence
indicating that David Mercer and Frederick Ward,
allegedly two of Lyons' highest-volume customers, may
not have bought drugs from Lyons." The court also found
that the prosecutor "did nothing when four felon
witnesses, including Lyons' own cousin, testified falsely
that the government sought them out (and not vice versa)
to testify against Lyons." The government had also filed
a sealed motion for a sentence reduction for another
witness, but the assistant U.S. attorney (AUSA) "did
nothing when [felon witness Jeanty] Jacques testified
about not having any discussions concerning a sentence
reduction. Apparently, AUSA [Bruce] Hinshelwood had
no interest in disclosing evidence that would undermine
testimony that he saw, at the time, as 'the centerpiece of
the government's prosecution. '"

After Lyons was found guilty, the court criticized the
government for having failed to disclose that one of the
inmates who said he had purchased $6 million worth of
cocaine from Lyons had made inconsistent statements to
federal investigators, and had difficulty identifying Lyons
in a photo lineup. "Had Lyons been armed with this
impeachment evidence, the jury might well have reached
a different verdict," the court said, ordering he be retried.
The government appealed that order to the U.S. Court of
Appeals for the 11 th Circuit, which upheld Lyons'
conviction because the withheld evidence dealt with only
one of the government's witnesses.

After the case returned to the District Court in Orlando,
Judge Presnell ordered the prosecution to produce an
array of records for review by a federal magistrate judge.
Eight months later, he said the government had not
complied, saying: "It has been almost eight months since
the government was ordered to produce these documents.
Despite numerous extensions of time, the government
has failed to comply with the orders of this court." The
government eventually produced more of its
investigative files for review, and the magistrate judge
concluded that "[g]iven the scope and seriousness of the
drug charges and the absence of any hard evidence, the
government's apparent failure to document its case
carefully suggests a considered effort to avoid
accountability."

The Justice Department removed Assistant U.S.
Attorney Bruce Hinshelwood from the case in 2004. In
May 2004, the government asked the court to throw out
the jury's guilty verdict on the drug count, the most
serious charge against Lyons. By then, Lyons had spent
33 months in jail; the government said that if Lyons were
sentenced on the remaining counts, it would agree to a
sentence of time served.
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Instead, in September 2004, the District Court
dismissed the remaining charges against Lyons with
prejudice, meaning the government cannot prosecute him
again. In its order, the court said the government's
conduct "perpetuated an unjust deprivation of Lyons'
liberty throughout this case, despite clear constitutional
duties, despite obvious concerns about the government's
investigative and prosecutorial methods, despite actual
notice of Brady and Giglio problems, and with
unconscionable delay and prejudice to Lyons as well as
to the judicial process. In fact, within the period the
government failed in its duties and unreasonably
multiplied these proceedings, Lyons has already served
the maximum sentence the government has called for on
the remaining counts." On May 24, 2004, the court set a
$100,000 bond for Lyons; on July 30, 2004, it removed
him from home detention and electronic monitoring.

The court said: "The government's protracted course of
misconduct caused extraordinary prejudice to Lyons,
exhibited disregard of the government's duties, and
demonstrated contempt for this court." And it concluded:
"This nation's adjudicatory system is not a tool finely
tuned to obtain convictions, but a system designed to
foster respectable justice. Although the government, as
the gatekeeper of certain exculpatory evidence, may
contrive a case without any honest attempt to comply
with its duties, the court refuses to be the government's
rubber stamp of single-minded injustice, however
expedient that would be. This court readily concedes its
own failure to dig deeper into the government's case
when the problems with Mercer's testimony initially
came to light. That will be marked down to experience.
Yet, while the government scored an appellate victory on
a varnished record, the government would be well-served
to guard the esteem of its offices with greater vigilance,
especially after it is shown that exculpatory information
was withheld, at best, by its agents' sloppy investigative
work or, at worst, by their knowing failure to meet
constitutional duties. The events of this case also suggest
that the government could benefit from more well-
informed judgment in the first instance, when deciding
whether to bring a case weighted on suspect evidentiary
foundations."

Hinshelwood, the case's lead prosecutor, no longer
works for the Justice Department. He runs his own law
practice in Orlando, is a member in good standing of the
Florida bar and had no public record of disciplinary
proceedings.

After the court dismissed the charges against him,
Lyons asked the government to pay $192,000 of his legal
bills under the Hyde Amendment. The Justice
Department settled the claim for $150,000, which it paid
to Lyons' attorneys. Lyons attempted to sue Hinshelwood
and another prosecutor in federal court, but agreed to
dismiss the case in 2009 because both of the prosecutors
were immune from civil suits. In December 2009, Lyons
asked the District Court to go beyond dismissing the
charges and declare him innocent. The government
opposed that request, saying it had put forward sufficient
evidence to support the carjacking and counterfeiting
charges (in its argument to the court, however, the

government again disclaimed the drug charge).
In July 2010, Presnell ruled that Lyons was actually

innocent of the charges, a legal prerequisite for a
potential U.S. Court of Claims case by the defendant.
The ruling was sharply critical of the federal prosecutor.
In it, the judge assailed "a concerted campaign of
prosecutorial abuse." He wrote that as the case developed
"the court learned, bit by bit, that the government had
failed to abide by its obligations under the Constitution
and that the most damning testimony against Lyons had
come from people who had been allowed, if not
encouraged, to lie under oath."

United States v. Sterba
In 1998, a federal court in Florida dismissed all charges

against a defendant who had been accused of soliciting a
minor online. The court found that the prosecutor
allowed a key government witness to lie about her
identity in court and failed to disclose information that
could have undermined her credibility, including past
wrongful accusations.

The defendant, James Sterba, a Greyhound bus driver,
was charged with soliciting a minor for a sexual
encounter. A government informant posing as a 13-year-
old girl communicated with him in an America Online
chat room. The government refused to identify the
informant before trial (with the approval of a magistrate
judge). At trial, the prosecutor referred to the informant
as "Gracie Greggs"; she testified that this was who she
was. However, the District Court wrote, "The witness
was not Gracie Greggs nor, so far as the court knows,
does Gracie Greggs exist." The witness' pseudonym
became apparent after the defense attempted to do
background research on her, and concluded she did not
exist. In response to questions from the court, the
prosecutor, Karen Schmid Cox, said that it was actually
the name the witness used as a confidential U.S. Customs
informant. The judge wrote that this amounted to a
"fraud" and declared a mistrial.

The prosecutor had told the defense that the informant
"had no record" that could impeach her credibility. After
the mistrial was first declared, however, defense counsel
discovered that the witness, actually named Adria
Jackson, had, among other things, pleaded guilty to
making a false statement and filing a false police report
leading to "the arrest of an innocent man for armed
robbery" after she "lied under oath to a magistrate
judge"; that she had "a pending contempt action"; that
"several witnesses" would testify to her reputation as an
"accomplished liar."

In a joint stipulation filed July 23, 1 998, the
government and the defense agreed that the defense
would prove that 1 ) Jackson was paid $2,000 for her
testimony (admitted at trial); 2) she came to the attention
of Customs during its investigation of an international
porn ring; 3) she had pleaded guilty to filing a false
police report of a robbery at the Starvin Marvin in
Georgia where she worked, and lied to a magistrate
judge; 4) that witnesses said she used drugs; 5) that she
admitted past use of antidepressants; 6) that at the time of



Supplement: Case Summaries
justice.usatoday.com

trial, she was involved in a family court dispute and had a
pending contempt action; and 7) that several witnesses
would say her reputation in the community was one of
"an accomplished liar." Jackson had been sentenced to
probation in 1985 for the false report; her record was
later cleared under Georgia's first offender statute.

Jackson was interviewed by a defense investigator, who
asked why she had used a pseudonym in court. She told
him, "I was told to say that and I said it. So if anybody is
in trouble, it's Karen Cox and Carol Dumestre, and
anybody else in the world. But it's not me." She also said
Cox "said 'when you get on the stand I'm going to ask
who you are, and you are Gracie Greggs, because that's
who you are on paper. '" The transcript was filed on June
13, 1 998, as an exhibit.

After granting a mistrial, the District Court granted a
motion to dismiss the indictment on the grounds of
double jeopardy.

In its opposition to the motion to dismiss, the
government agreed that a mistrial "was the appropriate
action based upon the circumstances of the case.
Government counsel's mistake in attempting to protect
the identity of the witness prior to and during her
testimony violated the defendant's Sixth Amendment
right to cross-examination." However, it said that "the
conduct of counsel for the United States was not
intentional misconduct." It said the prosecutor "believed
in good faith that it was appropriate for the witness to use
the name 'Gracie Greggs,'" that she did not believe it
would prejudice the defendant, believed the witness had
no prior criminal record, and didn't expect the witness's
credibility to be an issue in the case. The government
said her decision "was not motivated by a desire to
provoke a mistrial or to gain any benefit to the
prosecution in this case. Instead, it was motivated by a
desire to protect the witness's interests in domestic
litigation unrelated to this case. The witness had
expressed concern that revelation of her identity in this
case would harm her interests in protracted child custody
litigation between her and her former husband in the state
courts of Georgia. The United States respectfully asks
this Court to understand that government counsel's
decision was based on sympathy for a witness concerning
a matter entirely unrelated to this case and not on any
desire to effect the outcome of the trial in this case." It
concluded that "prosecutorial misconduct did not occur in
this case."

The District Court disagreed; it found that "Jackson had
severe credibility problems" and that the Assistant United
States Attorney (AUSA) "wanted the defense to know
none of this." It said that "the AUSA arrogated to herself
the legal and moral authority to decide what truth became
public, and thereby, what fate awaited Sterba. The AUSA
substituted herself for the judge, jury and defense, in
effect making away with the fact-finding machinery."

The court found that the prosecutor's conduct "was
intentional and calculated to deprive the defense of its
right to confrontation. It almost succeeded." It concluded:
"By a course of intentional misconduct, discovered
serendipitously by the defense during trial, the
prosecution goaded the defense into moving for a

mistrial." The court therefore dismissed the charges
against the defendant with prejudice.

The District Court's opinion did not include the
prosecutor's name; it was removed even from excerpts of
transcripts. The U.S. attorney at the time, Charles
Wilson, referred the matter to the Justice Department for
an ethics inquiry.

In 2001 , the Florida Supreme Court ordered that
prosecutor Cox's license be suspended for a year because
of misconduct in the case. The Supreme Court said her
"conduct in the instant case is an aberration in an
otherwise unblemished career." It said "the public clearly
deserves protection from a prosecutor who determines on
her own when and how to follow the rules." And it said
her case should serve as a deterrent to future misconduct:
"We warn that we will not hesitate to deal harshly with
such misconduct in the future, and trust that our decision
here will have the desired effect of deterring this type of
disregard for the rules of our profession that directly
impact the administration of justice." Among the
allegations Cox admitted to: obstruction of justice,
subornation of perjury, tampering with an informant.

Cox is now a shareholder at BushRoss, a Tampa law
firm, and is a member in good standing of the Florida
bar.
The defendant, Sterba, attempted to sue Cox (and others)
for violating his rights, but a district court dismissed the
case against Cox, finding she was protected by absolute
immunity. The 11 th Circuit Court ofAppeals affirmed.

Defendant: James Sterba

United States v. Walton et al
This case involves Sigma International, a St.

Petersburg, Fla., company indicted in 1995 along with its
principals, William Andrew Walton and Charles
Sternisha, on charges of importing and selling millions of
dollars' worth of bad shrimp.

After Sigma and its principals were convicted in 1996,
the company appealed on grounds of prosecutorial
misconduct. The defendants argued that Assistant U.S.
Attorney Michael Rubinstein had lied to the grand jury
hearing the case and pushed it to hand up a complex
indictment in just two days. Court records show he had
told the grand jury that a previous grand jury had not
indicted Sigma and its principals because it had run out
of time.

In 1999, the 11 th Circuit Court of Appeals ruled that
Rubinstein had lied about the previous grand jury's
running out of time and had rushed the grand jury that
eventually indicted Sigma. The truth was that the
previous grand jury had not returned an indictment after
hearing almost a year's worth of testimony. Rubinstein
also "inappropriately commented on other crimes he
thought the appellants had committed -- crimes that were
neither under investigation nor relevant to the grand
jury's inquiry," the appeals court said, and also attempted
to turn the grand jury vote "into simply a rubber stamp
decision."

The appeals court stopped short of dismissing the
indictment, saying: "In conclusion, we reiterate that



Supplement: Case Summaries
justice.usatoday.com

Rubinstein's conduct before the grand jury was
unacceptable; the sort of conduct that should be
sanctioned. We do not direct the District Court to dismiss
the indictment in this case for one reason: We cannot say
that we have grave doubts that the grand jury's decision
to indict was the product of the prosecutor's misconduct.
Appellants' convictions are therefore affirmed."

The 11 th Circuit Court of Appeals ruling
parenthetically noted that Rubinstein had also been the
prosecutor in a prior case in which a guilty verdict was
reversed on grounds of prosecutorial misconduct. That
case, United States v. Crutchfield, involved husband-and-
wife reptile importers who were charged with violating
federal import laws. In the Crutchfield case, the appeals
court ruled in 1994 that Rubinstein had improperly
questioned defendants and their witnesses despite
repeated warnings from the district court judge.

In the Crutchfield case, the appeals court ruled that "the
record supports appellants' contention that the prosecutor
was guilty of multiple and continuing instances of
intentional misconduct that prejudicially affected the
substantial rights of both appellants."

The U.S. attorney's office moved for a rehearing of the
initial appeals ruling in the Sigma International case,
arguing that the decision had unfairly criticized
prosecutor Rubinstein. This time, in 2001 , the 11 th
Circuit Court ofAppeals went further than it had in 1999,
conducting a review of the full transcript of the grand
jury hearing that produced indictments.

The appeals court ruled that Rubinstein had misled the
District Court by saying he had filed the full transcript of
the grand jury proceeding, when he had supplied only
excerpts. The panel ruled that the district court should
have made sure it got the entire transcript, and should
have dismissed the indictment based on evidence that
Rubinstein had lied to the grand jury, rushed an
indictment vote and violated a federal rule of criminal
procedure by discussing the events before one grand jury
with another grand jury.

In 2001 , the 11 th Circuit Court ofAppeals ordered the
convictions reversed and the indictments dismissed and
substituted its second ruling for the first.

However, the appeals court delayed issuing a mandate
based on its second ruling, which meant that the
judgments of conviction remained in effect.

In 2002, the full panel of judges from the 11 th Circuit
Court ofAppeals took up the case anew. While the panel
was considering the case, defense lawyers and
prosecutors reached a plea bargain deal. Under the
agreement, Sigma International pleaded guilty to lesser
charges.

The appeals court judges ceded jurisdiction to allow the
district court to accept the plea agreement and impose
sentencing, which ultimately amounted to 60 months'
probation, a $1 million fine and $44,463 in restitution.
The judges also granted a defense motion to vacate the
intial jury verdict.

The appeals court judges also denied a separate motion
by Rubinstein to have his name cleared. The judges noted
that the previous two appeals rulings -- including the

criticisms of the prosecutor -- had been "vacated, and are
officially gone."

"They have no legal effect whatever. They are void.
None of the statements made in either of them has any
remaining force and cannot be considered to express the
view of this court," the judges ruled.

Addressing Rubinstein's argument that he had suffered
a loss to his "business reputation/good will," the appeals
court judges ruled that he had not shown that he had
"suffered any loss of employment, any diminution of
salary, or anything else that would in our view qualify as
"some more tangible interest. Accordingly, we will deny
Rubinstein's motion for a name-clearing hearing."

The U.S. attorney's office forwarded the case to the
Justice Department's Office of Professional
Responsibility for review. Rubinstein now practices law
with a private firm in Tampa.

FLORIDA NORTHERN

United States v. Adkinson et al.
In 2001 , the 11 th Circuit Court ofAppeals ordered the

government to pay attorneys' fees to defendants in a bank
fraud scheme because prosecutors acted in "bad faith"
when they indicted the defendants for actions that the
court earlier ruled were not criminal.

The defendants, Houston real estate developer William
Michael Adkinson and others, were convicted after a trial
that lasted five months. In 1998, the 11 th Circuit reversed
some of the convictions on appeal, and deemed others
"insufficient as a matter of law." The Circuit Court said
some of the convictions were "fundamentally unfair"
because the government brought the charge "with full
knowledge that it was contrary to recent and controlling
precedent."

After the convictions were overturned, the defendants
sought sanctions under the Hyde Amendment to pay their
legal expenses. The trial court rejected their claim, but
the 11 th Circuit in 2001 ordered that the government pay
the defendants' attorney fees. The Circuit Court found
that "the government's litigating position in this case was
vexatious, frivolous and taken in bad faith" and therefore
justified an award of fees under the Hyde Amendment.

The trial court ultimately awarded a total of
$912,1 08.46 in Hyde Amendment sanctions to three
defendants and their lawyers.

FLORIDA SOUTHERN

United States v. Scheer
The 11 th Circuit Court of Appeals granted a new trial

in 1999 to Dana Scheer, a Florida attorney who had been
convicted in a 1980s-era savings-and-loan case, because
the prosecutor made "potentially intimidating remarks to
a critical government witness" and failed to reveal the
threat to the defense.

Scheer, who had worked for the Blank Rome law firm
handling real estate closings, was charged in 1987 with
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conspiracy to misapply bank funds, misapplication of
bank funds, and aiding and abetting the making of false
statements on a loan application. The case involved the
failure of Sunrise Savings and Loan Association, which
cost taxpayers about $600 million.

Scheer was convicted by a jury of conspiracy to
misapply bank funds, as well as two counts of
misapplication of bank funds and two counts of aiding
the making of false statements. The conspiracy
conviction was set aside after trial. On appeal, Scheer
argued the government had improperly intimidated
former Sunrise president Robert Jacoby, a prosecution
witness.

The federal Appeals Court summarized events this
way: "Jacoby was on probation when he testified at
Scheer's trial and at the post-trial evidentiary hearing. At
the hearing, Jacoby testified that, during the weekend that
intervened between the first and second day of his
testimony, he met with Assistant United States Attorney
(Lothar) Genge and another member of the prosecution
team, David Batlle, to go over his testimony. Jacoby
testified that, during that conversation, '[Mr. Genge] at
some point kind of turns to me and says -- he has a funny
way of pointing -- kind of points at me and says, "Now, I
know you are going to come through for us or for me. I
know you are going to come through on that, and if you
don't come through on that, Tony is going to put the cuffs
on you and you are going to be out of there in 45
seconds." ' "

The Appeals Court found that the government failed to
tell the defense about this threat: "We conclude not only
that Genge's threatening remark to Jacoby constituted
material impeachment evidence but, moreover, that
disclosure of this evidence to Scheer's counsel would
have made a different result reasonably probable."

Scheer was never retried. He subsequently filed a
federal Freedom of Information Act lawsuit against the
Justice Department's Office of Professional
Responsibility (OPR) seeking access to its investigation
of Genge. A District Court judge granted summary
judgment for Scheer. The court found that OPR had
denied Scheer's request for the report on grounds that the
investigation of Genge remained active. But OPR gave a
copy of the report to Genge three days after that denial.
Genge resigned from the U.S. attorney's office several
months later.

United States v. Shaygan
In March 2009, a Miami Beach doctor was acquitted in

District Court of 141 federal charges of illegally
administering prescription drugs and causing the death of
a patient. The doctor, Ali Shaygan, had been charged
originally with 23 counts of distributing and dispensing
controlled substances without a legitimate medical
purpose. Later, in a superseding indictment, the
prosecution upped the number of charges to 141 .

After his acquittal, Shaygan complained the
government's case against him had been "vexatious,
frivolous and in bad faith" and sought to have the
government pay his legal expenses, as permitted under

the Hyde Amendment. The District Court found
prosecutors engaged in "profoundly disturbing" conduct
and "win-at-all-costs behavior" and ordered the
government to pay more than $600,000 in sanctions.

The District Court judge, Alan Gold, rebuked the
prosecutors for issuing the superseding indictment out of
"ill-will" because the defendant had refused to plead
guilty and had filed a motion to suppress some of the
evidence against him. Assistant U.S. Attorney Sean Paul
Cronin also undertook an "unfounded" witness tampering
investigation of Shaygan and his lawyers after a
prosecution witness started "going south," the District
Court said. The investigation, the court said, led to the
secret taping of the defense attorney and his investigator,
a violation of Shaygan's constitutional rights. "The
various deficiencies in Cronin's conduct constitute
unethical behavior not befitting the role of a prosecutor,"
the District Court ruled.

The District Court entered a public reprimand against
the United States attorney, Alex Acosta, and his senior
staff members, for failure to exercise proper supervision
over Assistant U.S. Attorney (AUSA) Karen Gilbert, the
head of the narcotics section of the United States
attorney's office, and against Gilbert and her deputies for
acting with "gross negligence." The District Court
singled out the two prosecutors assigned in the case,
Cronin and Andrea G. Hoffman, saying they had "acted
vexatiously and in bad faith." In his order, he noted that
Gilbert had resigned as chief of the narcotics section and
that Cronin had transferred out of the criminal division.

The District Court judge also referred AUSAs Hoffman
and Cronin to bar authorities in Pennsylvania and
Massachusetts, respectively, for investigation. Cronin has
not yet been disciplined by the Massachusetts Board of
Bar Overseers, and Hoffman also appears not to have
faced any disciplinary actions from the Disciplinary
Board of the Supreme Court of Pennsylvania.

AUSAs Cronin and Hoffman have both appealed the
court's determination to the U.S. Court of Appeals for
11 th Circuit.

Acosta, the U.S. attorney in charge, apologized for the
secret taping of Shaygan's attorney and investigator,
saying Cronin and Hoffman had never sought his
approval, as required under office policy.

United States v. von Schlieffen
Wolfgang Joachim von Schlieffen was tried and

convicted on one of four counts in a 1993 cocaine
possession and distribution case in Florida federal court.
He was sentenced to 10 years in prison and appealed the
conviction as he served his sentence.

During the appeal process, the defense learned that one
of the prosecution witnesses who testified against him at
trial was a paid informant who had a prior history of
lying in criminal cases. Federal prosecutors had not
disclosed the informant's background to the defense,
which filed a motion for a new trial after the discovery.

The District Court granted von Schlieffen's motion.
"Outside the presence of the jury, the Court heard the
testimony of Peter Mueller, a German investigative
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reporter. Mueller testified that in a 1995 audiotaped
interview, [informant Helmut] Groebe stated that he had
entrapped defendant in this case while working for the
Drug Enforcement Administration and the
Bundeskriminalamt -- the German equivalent of the
FBI."

As a result, the court in July 2000 dismissed the
indictment against von Schlieffen, who had already
served seven years of his prison sentence. He filed for
repayment of his legal fees under the Hyde Amendment.

Federal prosecutors filed an appeal, but later withdrew
the action. The government ultimately agreed to pay von
Schlieffen $356,824 pursuant to the Hyde Amendment.
He died before he could collect the award. The money
instead went to his estate, which included his wife, said
defense attorney F. Clinton Broden.

HAWAII

United States v. Harrison
The defendant, Rex Harrison, was charged with

assaulting a military police officer at Army Beach on
Oahu, Hawaii. He was convicted in 2007 and sentenced
to 24 months in prison.

In 2009, the 9th Circuit found that prosecutors --
special assistant U.S. attorneys on loan from the military
-- asked improper questions of the defendant and
improperly vouched for government witnesses, but said
the misconduct had not affected the outcome of the trial.

The 9th Circuit found that the prosecutor improperly
asked the defendant to testify about the truthfulness of
another witness. For example, he asked the defendant,
"So I'm in the conspiracy against you, is that right?" The
court said that "these were not isolated incidents:
Improper questioning was an organizational theme for
the prosecutor's entire cross-examination." The Circuit
Court also found that "vouching was similarly patent."
For example, one prosecutor said the government "stands
behind" one witness, improperly underscoring for his
credibility. However, the court said, the misconduct did
not affect the jury's verdict.

In December, 2009, the defendant's sentence was
reduced to time served.

United States v. Milles
The 9th Circuit Court of Appeals said federal

prosecutors in a 2008 Hawaii federal court case over
alleged theft of government funds acted in a "highly
improper" way by giving a government witness an
advance copy of the questions he would be asked during
his trial testimony.

The witness testified at the trial of Marc Milles, who
worked in personnel for the Navy and was charged with
accepting kickbacks for a no-show employee whom he
had helped place.

The misconduct came to light only because, during a
trial recess, defense counsel found a copy of a document
containing questions and answers for a government
witness. Prosecutors said they had not provided a similar

"script" to any other witness and assured the Appeals
Court at oral argument that this conduct would not be
repeated in the District ofHawaii.

Milles appealed on several legal grounds, including
prosecutorial misconduct, after he was convicted and
sentenced to 16 months in federal prison.

Despite finding that the government had acted
improperly, the Appeals Court refused to reverse Milles'
conviction. The panel ruled that the defense was given an
adequate chance to re-examine the witness. There was
also sufficient evidence to prove Milles' guilt, the
Appeals Court found.

ILLINOIS CENTRAL

United States v. Childs
The 7th Circuit Court of Appeals found that

prosecutors had hidden evidence that could have
impeached a government witness and misled the court in
a crack-distribution case. The court ultimately declined
to overturn the conviction or grant the defendant a new
trial.

The court found in 2006 that prosecutors "willfully"
suppressed evidence that could have undermined
government witnesses' credibility. It faulted prosecutors
for conduct that was "designed to deliberately mislead
the court and defense counsel." The court noted that
prosecutors made no attempt to correct the untruthful
testimony of government witnesses.

The defendant, Paul Childs, was convicted in 2004 of
distributing crack cocaine and possession of a firearm in
relation to drug trafficking. According to the 7th Circuit,
the government's case was based largely on "co-
defendants who flipped on him and confidential
informants who made controlled buys of drugs from him
or his cohorts." The controlled buys were made under the
supervision of federal agents and police officers. Childs
was sentenced to 360 months (30 years) in prison.

One of the informants "admitted that on three
occasions, rather than the one bag he turned over to [an
FBI agent who paid him for his work as an informant] ,
he actually purchased two bags. His scheme, which we
think would certainly turn most stomachs, was
disgustingly simple: He would swallow one of the bags,
give one to (agent) Doza, and later, when on his own,
vomit up the swallowed bag and smoke the crack." The
informant told the agent of his deception, and the agent
told prosecutors. Prosecutors, however, did not inform
the defense.

"As if hiding" one informant's deception from the
defense wasn't "bad enough," another informant "had
admitted .. . that she had hidden some of the crack from
the investigators on all three controlled buys she made,"
the 7th Circuit wrote.

Nonetheless, the 7th Circuit rejected the defendant's
motion for a new trial: "Although we are dismayed .. . by
the conduct of the government, we are not convinced that
dismissal of the indictment or a new trial is required."
The court said the government suppressed "willfully"
impeachment evidence, but that the evidence was not so
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critical that Childs was deprived of a fair trial.
The Circuit Court said: "The transcript of the

proceedings speaks for itself. It shows the stonewalling
the prosecution engaged in." When he was confronted
with the undisclosed evidence, Assistant U.S. Attorney
John Campbell responded with an explanation the 7th
Circuit panel said was "weak and unconvincing and
makes it appear, at least, that there was a deliberate effort
to hide the facts from the court and defense counsel.
After this fiasco, one would hope that the Office of the
United States Attorney is bending over backwards to
regain the good opinion of (District Court) Judge Mihm
and this court."

As for the prosecutors, the 7th Circuit said in a
footnote: "The prosecutors in this case were Assistant
United States Attorneys Bradley Murphy and John
Campbell from the Central District of Illinois. Judge
Mihm indicated on the record that he had never
previously known either attorney to fail to act in good
faith. That said, he expressed dismay at their handling of
the problems that arose in this case."

The Illinois Supreme Court censured prosecutors John
Campbell and Bradley Murphy in May 2007. The Illinois
Attorney Registration and Disciplinary Commission had
found violations of Illinois Rules of Professional
Conduct, including failing to make timely disclosure of
exculpatory evidence and other conduct (citing Illinois
Supreme Court rules), "which tends to defeat the
administration of justice or bring the court or the
profession into disrepute." The commission's report also
noted that the Justice Department had investigated the
prosecutors and both had accepted one-day suspensions
from their work at the U.S. attorney's office.

ILLINOIS NORTHERN

United States v. Cheska
Robert Cheska was a horse trainer who was indicted

and convicted in a 1996 Illinois federal court case that
focused on an alleged mail fraud scheme to inflate the
value of horses and file and collect unjustified insurance
payments.

Convicted at trial, Cheska sought a mistrial on grounds
that a federal prosecutor improperly stated in closing
arguments that a defense witness had "convicted 23 other
people."

The District Court granted the defense motion, and the
government appealed. The 7th Circuit Court of Appeals
affirmed the mistrial decision, ruling that the District
Court had not committed legal error by finding that the
prosecution statement improperly prejudiced the jury.

"Addressing the government's assertions, we cannot
find that the District Court overstated the nature and
seriousness of the remark," the Appeals Court ruled, in a
decision that sent the case back to the District Court for a
new trial.

Instead, Cheska ultimately agreed to a plea deal in
which he pleaded guilty to a one-count superseding
information. He was sentenced to four months in jail, a
$5,000 fine and two years' supervised release.

United States v. Farinella
The 7th Circuit Court of Appeals ordered a judgment

of acquittal for Charles Farinella, an Illinois businessman
who had been convicted on a 2006 criminal indictment
for changing the best-if-sold-by dates on a large
shipment of salad dressing.

The Appeals Court based the ruling on inadequate
evidence presented at trial and improper remarks made
by federal prosecutor Juliet Sorenson in her closing
arguments to the jury.

Farinella was charged with wire fraud and adulteration
or misbranding of a food. The government alleged he
altered part of the labels on 1 .6 million bottles of Henri's
salad dressing that he sold to discount stores across the
country. The relabeling changed impending best-if-sold-
by date on the bottles with a new date a year away.

The defense argued that federal Food and Drug
Administration regulations do not apply to changing such
dates on shelf-stable items such as salad dressing. The
defense also objected that repeated prosecution
references to "expiration dates" on the bottles was
incorrect.

The government did not present any witnesses or
evidence that anyone became ill from eating the salad
dressing. Farinella was convicted after a closing rebuttal
argument in which Sorenson appeared to imply that he
had attempted to buy justice by hiring an expensive
attorney to defend him -- comments on which the trial
judge sustained defense objections. He was sentenced in
2008 to five years of probation and a large fine.

The Appeals Court threw out the conviction after ruling
that there was no law, regulation or other prohibition that
covered relabeling.

"It reminds me of Third World countries with what
they call drawer regulations where they write a
regulation, stick it in a drawer and they never tell
anybody and then they prosecute people for failing to
comply with the drawer regulation," said Appeals Court
Judge Diane Wood during oral arguments.

The Appeals Court sharply criticized Sorenson for the
closing remarks to the jury. The panel said her argument
"could be understood as a warning that the defendant
might try to obtain an acquittal by bribery."

Writing the opinion for the Appeals Court, Judge
Richard Posner specifically questioned whether Sorenson
would face sanctions for legal misconduct. "The
government's appellate lawyer told us that the
prosecutor's superior would give her a talking-to," Posner
wrote. "We are not impressed by the suggestion."

United States v. Locke
Ruben Locke was one of several defendants charged

with conspiracy to import heroin into the United States in
a 1996 Illinois federal court case. He was convicted at
trial. Locke subsequently sought a new trial on grounds
that the government had not disclosed statements in
which the alleged conspiracy ringleader had said Locke
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was not part of the plot.
The government argued that the evidence hadn't been

suppressed because the ringleader's statement, made
during a guilty plea proceeding, took place in open court.
Locke's attorney had an opportunity to attend or get the
transcript, prosecutors argued. Locke's attorney had also
been given indirect notification of the ringleader's
statement, the government contended.

U.S. District Court Judge Ann Williams disagreed. She
ruled it would be unreasonable for defense lawyers to
attend the plea hearings or get transcripts of proceedings
against all co-defendants. Williams also ruled that the
indirect notification cited by the government was
misleading. She granted Locke's motion for a new trial.

Federal prosecutors initially appealed the judge's
decision, but later moved to dismiss the indictment
against Locke.

United States v. Sanchez
A federal district court in Illinois granted a new trial in

2009 to a former city official in Chicago because
prosecutors failed to turn over evidence to the defense.
The federal indictment charged the defendant, Alfred
Sanchez, with illegal "patronage" activities, including
manipulating the city's hiring process to reward people
who did favors for him or the Hispanic Democratic
Organization.

The District Court reversed his conviction because the
prosecution failed to disclose to defense counsel that one
of its key witnesses in the case was the target of a joint
state-and-federal gang task force investigation into drug
trafficking. Ordering a new trial, the court said: "The
court finds that had the government disclosed the
impeaching evidence to defendants and put Gabriel on
the witness stand, impeaching him with his recent
criminal activity as well as his equally recent lies to the
government would likely have affected the outcome of
the case."

Sanchez was retried in July; the jury found him guilty
of one count.

United States v. Simpson
The 7th Circuit Court of Appeals ordered a new trial

for Robert Simpson, a defendant convicted of delivering
crack cocaine in a 2004 Illinois indictment, because of an
improper argument by the prosecutor. In a ruling with
one dissent, the court said that, while the remarks could
have been unintentional, "we are not assured that
Simpson received a fair trial."

Simpson was charged with distributing more than 50
grams of a mixture containing crack cocaine. His first
trial ended in a hung jury. The government retried the
case and introduced evidence of his involvement in prior
crack cocaine sales.

The Appeals Court found: "The prosecution repeated
this evidence during its closing argument and also said
Simpson had told a law enforcement agent he was a
crack dealer and could have done the delivery at issue,

but that he did not remember whether he had. Over
defense counsel's objection, the prosecution then told the
jury that the inference to be drawn from these statements
was that Simpson had done so many crack cocaine deals
that he could not remember the deal for which he was on
trial. This argument, and the evidence on which it was
based, improperly appealed to Simpson's propensity to
deal in crack cocaine."

A superseding criminal information against Simpson in
2007 added three charges that he had used a
communications facility (a telephone) in the commission
of a felony. The superseding information came after the
Aappeals Court granted Simpson a new trial. He pleaded
guilty the same day to the three charges. He was
sentenced to three 40-month prison terms, served
consecutively, for a total of 120 months behind bars.

United States v. Wilbourn
In 2009, a federal court in Illinois partially reversed

drug convictions of four defendants and ordered a new
trial on those charges because the prosecutor improperly
relied on testimony from a cooperating witness that had
been shown to be false.

One of the defendants, Brian Wilbourn, also known as
"Nightfall," was charged as part of a street gang case
with a variety of drug and weapons charges, including
conspiracy to possess and distribute. After trial, the
defendant was convicted of conspiring to distribute
crack, heroin and marijuana; possession with intent to
distribute heroin; using a telephone to facilitate drug
sales; possession of a firearm by a felon; and other
possession counts.

Wilbourn and his co-defendants moved for dismissal of
three counts because of false testimony by a cooperating
prosecution witness, Senecca Williams. The witness
testified he saw Wilbourn in a co-defendant's apartment
packing drugs and discussing drug-related business in
late 2002 or early 2003. Yet Williams was incarcerated
from April 2002 to September 2005.

When the defendant's lawyers tried to impeach
Williams with his incarceration record, one of the federal
prosecutors present objected that the record was "not
true." Then the prosecutor in the case, Rachel Cannon,
sought to rehabilitate Williams as a trustworthy witness
by asking whether he had testified truthfully even though
he could not recall precise dates. (The jury ultimately
heard a stipulation about the dates of Williams'
incarceration.

In closing arguments, the government again relied on
Williams' testimony.

On a motion to dismiss, the court said: "The court
cannot accept . . . the government's glib assertion that 'it is
abundantly clear from the record that Williams was at
most merely mistaken about the dates of the occurrences
about which he testified. ' For Williams' testimony was
false not only because the drug-related activities
involving Wilbourn that Williams recounted as occurring
in late 2002 and early 2003 could not have taken place
during that time period, but also because those events
could not have occurred where Williams claims they took
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place .. ."
The court ruling continued: "These after-the-fact

justifications for Cannon's statements during rebuttal . . .
serve only to underscore what the court finds so troubling
about the prosecutor's conduct: the government's dogged
insistence that Senecca Williams' testimony 'must have'
been truthful -- at least to the extent it supported
defendants' guilt -- regardless of the fundamental factual
contradictions inherent within it. The government
repeatedly suggests that any inconsistencies in Williams'
testimony were the result of his being mistaken rather
than perjury. But even ifWilliams believed he was telling
the truth, that would not give prosecutors a license to
ignore the inescapable unreliability of his testimony
about Wilbourn's activities in 2002 and 2003."

The ruling concluded: "The court therefore finds that
Cannon's statements during the government's rebuttal
argument, during which she attempted not only to use but
also to bolster Williams' false testimony, constituted
prosecutorial misconduct."

The government has appealed the District Court's order
of a new trial to the U.S. Court of Appeals for the 7th
Circuit. In its brief, filed April 22, 2010, the government
argues alternatively that Williams' testimony at the trial
was not false, and that it constituted harmless legal error.

ILLINOIS SOUTHERN

United States v. Reginald Wilson
A federal appellate court found that the government

"acted in bad faith" by not seeking a reduced sentence for
Reginald Wilson, an Illinois defendant who in 2001
pleaded guilty on drug charges in exchange for his
cooperation in other criminal cases.

Wilson was arrested in 2000 after police found crack
cocaine in his car. He agreed to plead guilty and provide
information to investigators in several other cases.
However, because of a dispute over another sentencing
issue, federal prosecutors declined to file a promised
motion to reduce the sentence he received for his guilty
plea.

Wilson asked the District Court to enforce the terms of
his plea agreement and grant the reduction, but was
rebuffed. He was sentenced to 188 months (1 5 years,
eight months) in federal prison.

The 7th Circuit Court of Appeals decided in 2004 that
the facts of the case "lead inescapably to the conclusion
that the government acted in bad faith."

"We are unpersuaded by the government's general
contention that it acted 'with abundant good faith,'" the
Appeals Court ruled. "To support its position, the
government points out that it offered to move under Rule
35(b) to reduce Wilson's sentence and to recommend that
the district court take two additional years off the
sentence (which the district court assured Wilson that it
would do) if Wilson would only forgo any claim arising
from the two extra years he spent in prison. The
government contends that its offer was so good that
Wilson's own attorney questioned his competence when
he rejected it. Thus, the argument goes, the government

must have been acting in good faith. But its position
makes no sense: that Wilson acted irrationally by
refusing the 'solution' has little or no bearing on whether
the government acted in good faith by conditioning its
willingness to file on Wilson's forbearance from suit in
the first place. No amount of window dressing can hide
the fact . . . that the government would not even consider
carrying out its part of the bargain unless Wilson
accepted the government's new one-sided demand."

The Appeals Court reversed the District Court's order
allowing the government to withdraw a motion for a
sentence reduction. The ruling sent the case back to
District Court for reassignment to a new judge.

Based on federal court docket entries for the case, the
government filed two sealed motions in 2005 that
appeared to deal with the issue. The court subsequently
issued a sealed ruling granting one of the motions. In
July 2010, the court granted an early termination of
supervised release for Wilson.

INDIANA NORTHERN

United States v. Mannava
The 7th Circuit Court of Appeals reversed the

conviction of a Rahul Mannava -- a man charged with
soliciting sex online from someone he thought was a
young girl -- because the prosecutor tried to "inflame the
jury" by repeatedly saying the defendant intended to
commit rape.

Mannava was charged in Indiana federal court in 2006
after he conversed online with a detective posing as a 13-
year-old girl. The defense maintained at trial that
Mannava knew the person was an adult. He was
convicted and sentenced to 10 years in prison.

In reversing the conviction, the Appeals Court ruling,
written by Judge Richard Posner, said: "The ground that
requires reversal is the prosecutor's incessant harping at
the trial on the theme that Mannava had been intending
to 'rape' a 1 3-year-old." The decision said that "saying
that someone intends to rape a person implies that he
intends to use force, and there is no evidence of that in
this case."

The ruling found that "by repeatedly accusing
Mannava of intending rape, the prosecutor was
undoubtedly trying to inflame the jury. The case was
sufficiently close to make the trial judge's permitting
such improper advocacy a reversible error."

Following the reversal, Mannava agreed to plead guilty
to one count of the indictment. He was sentenced to 120
months in prison, identical to the sentence he had
received after trial.

United States v. Morris
In 2007, the 7th Circuit found that the prosecutor "did

commit misconduct by misleading the jury" about the
terms of a plea agreement with a witness. It said "this
kind of conduct strikes at the heart of the integrity of the
trial," but declined to reverse the defendant's conviction.

The defendant, Denard Morris, was charged in 2003
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with drug crimes and possession of a weapon in East
Chicago, Ind. At trial, the government relied on the
testimony of another defendant, Morris' cousin,
Tramayne Peterson, who had pleaded guilty. The
assistant U.S. attorney (AUSA), Robert Trgovich,
"affirmatively represented to the jury several times that
Peterson would be subject to a mandatory minimum
sentence of 10 years." The defense lawyer suggested, on
appeal, that the prosecutor had improperly tried to bolster
Peterson's testimony by asserting he would get the
mandatory minimum.

The 7th Circuit said: "In fact, contrary to AUSA
Trgovich's statements, there was nothing immutable
about the 10-year term reflected in Peterson's plea
agreement. As any prosecutor well knows, the
government has the power to move for a reduction below
the statutory minimum. And that is what it did. At
Peterson's sentencing hearing, AUSA Trgovich himself
joined in a motion requesting the court to give a sentence
below the mandatory minimum based on the substantial
assistance that Peterson had rendered to the government."
The witness was ultimately sentenced to 70 months (five
years, 1 0 months) in prison, "four years and two months
shorter than the 'mandatory' length the prosecutor had
stressed at Morris' trial."

The defendant was convicted of two drug charges and
sentenced to 262 months (21 years, 1 0 months) in prison.

The 7th Circuit named the AUSA (Trgovich) in its
opinion.

IOWA NORTHERN

United States v. Crusoe
A federal court in Iowa ordered a new trial for a

defendant in a heroin case because the government failed
to disclose to the defense police reports that identified
one of its key witnesses as a drug dealer. The court's
order granting a new trial is sealed.

The defendant, Omoro Crusoe, had been convicted
twice before of drug trafficking; he was charged in 2004
with distributing heroin to a man he met in a Cedar
Rapids halfway house. In 2005, Crusoe was charged with
four additional counts of distributing cocaine and of
conspiracy. A jury convicted him on two of the counts.

In September 2006, the District Court reversed his
conviction and granted him a new trial. The court's order
is sealed, as is the defendant's motion seeking a new trial.
However, the defendant's attorney outlined the history of
the case in a brief to the 8th Circuit Court ofAppeals. It
said, "The court granted the motion for a new trial due to
proven violations of due process under Brady v.
Maryland."

Assistant U.S. Attorney Charles Williams prosecuted
the case. He said that a cooperating witness testified at
trial that the defendant distributed heroin. During cross-
examination, Crusoe's attorney asked the witness why he
had cooperated with the police, and he replied that he
was concerned Crusoe was selling "dope" to his little
brother. The witness said he was a heroin user, but denied

that he was a dealer. The government failed to disclose
that the cooperating witness had been identified as a
heroin dealer in a related DEA task force investigation.

For example, one witness told DEA investigators that
she had purchased heroin from the cooperating witness,
C.J. Morgan, on at least 20 occasions. Williams said he
was unaware of those statements during Crusoe's trial.

The defendant was retried and convicted in 2007. He
was sentenced to 262 months in prison.

United States v. Cruz-Padilla
The U.S. Court of Appeals for the 8th Circuit in 2000

ordered a new trial for a man convicted in a meth
conspiracy case because the prosecutor "crossed the line
of propriety" when he argued that the defendant should
not be trusted because he is an illegal immigrant.

The defendant, Alejandro Cruz-Padilla, was charged
with conspiracy to distribute methamphetamine. He was
arrested after the police found packages of meth in the
back of a vehicle in which he was a passenger. Cruz-
Padilla went to trial insisting that he did not know about
the drugs. During the government's closing argument, the
federal prosecutor repeatedly emphasized to the jury that
the defendant should not be believed because, as an
illegal immigrant, he was "living a lie every day" and
was not credible.

The 8th Circuit said the "government crossed the line
of propriety, in this case, when the emphasis of its
argument shifted from evidence to emotion. As the
District Court aptly determined, the government's
statements 'repeatedly focus on the fact that Cruz-Padilla
is not from 'here' and went far beyond arguing that Cruz-
Padilla should not be trusted because he used a false
identity. '" The court said it had "no trouble" finding the
remarks improper. It ordered a new trial because the
improper argument "permeated the entire closing
argument."

Cruz-Padilla was retried and convicted. He was
sentenced to 188 months (1 5 years, eight months) in
prison.

United States v. Dicus
A federal court in Iowa significantly shortened a

defendant's sentence for distributing marijuana in 2008
after finding that a prosecutor had violated the terms of
his plea bargain. The court found that "the prosecution
clearly acted in bad faith when it breached the plea
agreement" and faulted the government for "serious and
recidivist prosecutorial misconduct."

The defendant, David Dicus, had pleaded guilty to
possessing and distributing marijuana. As part of his plea
bargain with the government, prosecutors promised not
to seek additional sentence enhancements, which would
have increased the length of his prison sentence.
However, at the defendant's sentencing hearing, the
prosecutor sought a "career offender" enhancement. The
District Court called this an "egregious" breach of an
"unambiguous" plea agreement.

Dicus was charged after a 2006 search of his home
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turned up four gallon-size bags of marijuana, as well as
cash and letters discussing drug activity. His wife, Tami
Dicus, was also charged. Dicus agreed to plead guilty to
conspiracy to distribute marijuana and possession of
ammunition by a felon. In return, the government
promised not to ask the court for sentencing
enhancements, which would have increased the length of
his prison term. During a sentencing hearing, though, the
prosecution asked the court to sentence Dicus as a career
offender, a sentencing enhancement that would have
justified additional time in prison.

The District Court said the request was a "clear
violation" of the plea agreement. In addition, Chief Judge
Linda Reade sharply criticized the prosecution during a
2008 sentencing hearing, saying "I think it's beyond
blatant. I think it's egregious. To enter into an agreement
that you're going to do something and do a 180-degree
turn and then actually argue for the enhancement in
complete violation of the plea agreement? Why isn't that
blatant and egregious?"

Because of the government's "serious and recidivist
prosecutorial misconduct," Reade sentenced Dicus to a
prison term close to the minimum called for by federal
sentencing guidelines. In her order, Reade cited another
recent example of prosecutors having violated a plea
agreement, and said she had encountered other "incidents
of serious prosecutorial misconduct in this District" as
well.

She sentenced Dicus to 70 months (five years, 1 0
months) in prison.

United States v. Fink
Frankie Lee Fink was an Iowa resident indicted on

charges of lying to the FBI and committing perjury
during an investigation of cross burnings that took place
outside the trailer of an interracial couple in July 1997.

He was not accused of having taken part in the cross
burnings in Quasqueton, Iowa, but was suspected of
knowing about the circumstances behind the incidents.
The government said Fink had lied to the FBI about
whether a friend had participated in one of the cross
burnings and had given the friend a false alibi.

At trial in 2001 , the District Court judge set legal
ground rules that required the prosecutors to focus on the
alleged lies and perjury without inflaming the jury by
excessive references to the cross burnings.

Fink was convicted. He moved for a new trial, based on
what he said was improper conduct by the government at
trial. The judge agreed that a prosecutor improperly
asked an FBI agent-witness about a bureau report that
had been redacted, leaving the jury to potentially
speculate about what was missing and whether it might
be prejudicial to Fink. The judge ruled that jurors might
have concluded that the redaction might have included
relevant, damaging information about the defendant.

The judge also ruled that a prosecutor overstepped the
legal boundaries in closing arguments with the following
statement: "Even though this case is a false statement
case, let me tell you something. That this is more than
just a false statement or a perjury case. This is a case that

goes to the very heart of what America is about: the right
to live where you want to live without the threat or fear
of intimidation from anyone or from people who will
make false statements to protect someone who tries to
violate the rights of a person who wants to live where
they want to live. That, ladies and gentlemen of the jury,
is wrong. We have a right to live where we want to live
and it is a right that we cherish very dearly."

The judge said this argument was "clearly an attempt to
persuade the jury that it should convict in order to
vindicate the right of all citizens to live where they want
to live. . . . In addition to the fact that the statements are
improper, . . . the prosecutor had been admonished not to
argue to the jury that the defendant should be convicted
for any reason other than is alleged false statements and
perjured testimony."

In ordering a retrial, the judge concluded: "If the
defendant is to be ultimately convicted and possibly sent
to jail for his alleged false statements to the FBI and
perjured testimony, the conviction should be as a result
of a trial that is not tainted by prosecutorial misconduct."

Instead of a retrial, the court record seems to indicate
the prosecution dismissed the perjury count, and Fink
pleaded guilty to lying to the FBI. He was sentenced to
36 months' probation and fined $100.

United States v. Mansker
A federal court in Iowa sanctioned the government in a

methamphetamine case by preventing three witnesses
from testifying because prosecutors failed to disclose
evidence favorable to the defendant.

The defendant, Todd Allan Mansker, was charged with
conspiracy to distribute 500 grams or more of a mixture
containing methamphetamine between 1997 and 2002.
He was convicted based on the testimony of "six
convicted drug felons hoping to receive reductions in
their sentences by inculpating the defendant without any
corroborating physical evidence."

The District Court excluded the testimony of two other
cooperating witnesses because, "midway through trial,
the defendant fortuitously learned that he was missing
potentially exculpatory discovery documents because
one government witness, Cory Derby, testified that he
debriefed twice, but the government had provided Mr.
Mansker's counsel with only one debriefing report."
During that debriefing, the witness listed all of his drug
suppliers; he did not include the defendant. "In addition,
one of the DEA agent's handwritten notes of Mr. Derby's
debriefing, but not the finalized typewritten report,
contained defendant Mansker's name but in an
exculpatory fashion." The government also had not
disclosed that another cooperating witness had "admitted
in a separate trial that she had lied in court regarding her
involvement in drug trafficking."

The defendant was convicted. He was sentenced to 188
months (1 5 years, eight months) in prison. The defendant
sought a judgment of acquittal, or a new trial, which the
court denied. It did find that "the government's failure to
provide the defendant with the cooperating witnesses'
debriefing reports that did not mention the defendant
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constitutes a Brady and discovery rule violation."
The judge concluded: "Thus, while I have serious

reservations and concerns that the Sentencing Guidelines'
enormous pressure on cooperators may have determined
Mr. Mansker's fate here, I cannot say with the degree of
confidence I need that a miscarriage of justice was done.
Therefore, but not without serious hesitation or
reservation, I reluctantly deny Mr. Mansker's motion for
new trial on the ground that the jury verdict is against the
weight of the evidence."

United States v. Mosley
In 2007, the U.S. Court of Appeals for the 8th Circuit

ordered that a defendant convicted of bank robbery be
resentenced because the prosecutor violated the terms of
a plea agreement. The defendant, Veronica Mosley, was
subsequently sentenced to a prison term half as long.

The Circuit Court found that the government breached
the defendant's plea agreement when it argued that a bank
robbery defendant should not be given a credit in
sentencing because of past misstatements to the FBI,
even though her plea agreement said that she should
receive such a credit. "Any argument that Mosley failed
to accept responsibility because of actions taken before
signing the agreement would conflict with the
government's promise, and would therefore breach the
agreement," the Circuit Court wrote. "We also conclude
that the government breached the agreement by making
this prohibited argument. In its letter to the probation
office objecting to portions of the PSR [pre-sentencing
report] , the government stated that Mosley 'obstructed
justice and, therefore, has not accepted responsibility' [for
the crime] because she made false statements in her pre-
plea interviews."

Mosley and four others participated in an armed bank
robbery at the Ackley State Bank in Iowa Falls, Iowa, in
October 2005. She was the driver of a car used to
transport some of the robbers and the $71 ,000 they stole.

She was convicted of bank robbery and was originally
sentenced to 135 months (11 years, three months) in
prison. After the case was remanded to the federal
District Court for resentencing in line with the plea
agreement, her sentence was lowered to 70 months (five
years, 1 0 months).

United States v. Schneider
Heath Damon Schneider was one of several defendants

indicted in 2000 and convicted a year later in a large
methamphetamine and cocaine conspiracy case in Iowa.
Schneider then asked the trial court to order an acquittal
or a new trial on grounds that prosecutorial misconduct
made it impossible for him to get a fair trial.

He cited several incidents of alleged misconduct:
1 . Prosecutors waited until the second day of trial to

disclose that one of their witnesses admitted he
committed perjury in grand jury testimony.

2. During the trial, the government questioned a
prosecution witness about a near-accident that occurred
on the morning she was to testify. The witness said she

was nearly run off the road by the boyfriend of
Schneider's sister. The judge waited several days before
instructing jurors to ignore the irrelevant testimony.

3. During a rebuttal in closing arguments, the
prosecution, reacting to questions about the lack of
polygraph tests for the drug-dealing witnesses it called,
rhetorically asked jurors: "Where's the defendant's
polygraph?" The question raised the impression that
Schneider was obligated to defend himself by taking a
polygraph.

The District Court judge ruled that the prosecutors'
actions, taken cumulatively, denied Schneider a fair trial.
The rebuttal closing remark alone was "egregious,
suggestive and inflammatory," the judge wrote in
ordering a new trial, over the opposition of prosecutors.

The trial judge explained: "As Judge Jerome Frank
explained: 'This court has several times used vigorous
language in denouncing government counsel for such
conduct as that of the [prosecutor] here. But, each time, it
has said that, nevertheless, it would not reverse. Such an
attitude of helpless piety is, I think, undesirable. It means
actual condonation of counsel's alleged offense, coupled
with verbal disapprobation. If we continue to do nothing
practical to prevent such conduct, we should cease to
disapprove it. For otherwise it will be as ifwe declared in
effect, Government attorneys, without fear of reversal,
may say just about what they please in addressing juries,
for our rules on the subject are pretend-rules. If
prosecutors win verdicts as a result of disapproved
remarks, we will not deprive them of their victories; we
will merely go through the form of expressing
displeasure. The deprecatory words we use in our
opinions on such occasions are purely ceremonial.
Government counsel, employing such tactics, are the
kind who, eager to win victories, will gladly pay the
small price of a ritualistic verbal spanking. The practice
of this court -- recalling the bitter tear shed by the Walrus
as he ate the oysters -- breeds a deplorably cynical
attitude towards the judiciary. '"

The defense and prosecution appealed the ruling, but
an Appeals Court dismissed the appeals.

Schneider successfully moved for a change of venue to
Nevada. He was tried there and was acquitted based on
what a judge ruled was inconclusive, contradictory
evidence by government witnesses.

IOWA SOUTHERN

United States v. Babiar
A federal court in Iowa granted a new trial for a

defendant in a marijuana conspiracy case because the
prosecutor failed to disclose evidence that another person
had been using the defendant's identity.

The defendant, Warren Babiar, was charged with
conspiracy to distribute marijuana. Before his trial began,
investigators knew that another person had obtained a
fake driver's license and birth certificate using Babiar's
name. Babiar argued at trial that he had been set up. He
was convicted. However, the prosecutor did not disclose
before trial that another person was using Babiar's
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identity. The assistant U.S. attorney, Clifford Wendel,
told the 8th Circuit Court he became aware of this
information during a break in Babiar's trial, when he was
contacted by a U.S. Drug Enforcement Administration
agent. He told the 8th Circuit that he "did not consider it
exculpatory." (Nonetheless, the person who used Babiar's
identity was subsequently convicted of a nationwide drug
conspiracy, including the shipment of marijuana for
which Babiar was convicted.)

The District Court granted Babiar a new trial "based on
the prosecutor's failure to turn over newly discovered
evidence."

Babiar was tried again, convicted and sentenced to 151
months (12 years, seven months) in prison. He then
argued that the court should dismiss the charges against
him based on prosecutorial misconduct, but the 8th
Circuit in 2004 rejected his argument and held that the
District Court's order of a second trial was an adequate
remedy.

United States v. Beeks
The U.S. Court ofAppeals for the 8th Circuit ordered a

new trial in 2000 for a man convicted of conspiracy to
distribute crack cocaine because of "egregious"
misconduct by a prosecutor. The prosecutor questioned a
defense witness about the defendant's criminal record
despite instructions from the judge that he not do so.

The defendant, Babatunde Nathaniel Beeks, was
charged with conspiracy to distribute crack cocaine and
convicted. During his trial, the defense called the
defendant's former employer to testify about the dates of
his employment. On cross-examination, the prosecutor
attempted to ask the employer about whether the
defendant had disclosed a previous criminal conviction at
the time he applied for the job. The 8th Circuit found the
questioning "by the [assistant U.S. attorney] AUSA was a
careful and methodical exercise beginning with the file
[the employer] produced, including the application, and
proceeding step by step to reach the critical inquiry
concerning the question on the application about Beeks'
criminal record."

It said the prosecutor used his questions to "waft
unwarranted innuendo into the jury box," and that it was
"even more egregious because the prosecutor had been
told to avoid any such references." The 8th Circuit panel
found that, even though the trial judge gave the jury a
curative instruction, the remarks "deprived Beeks of a
fair trial."

United States v. Davis et al
William Irwin Davis Jr. , Kevin Paul Moyer and

William John Irvin Jr. were indicted on charges they
committed armed robbery of a Des Moines bank in
January 2000.

More than one month after the federal court deadline
for completing pretrial discovery of evidence had passed
-- and just days before the start of the trial -- federal
prosecutors gave the defense the findings from DNA tests
on masks and other gear allegedly used by the robbers.

The tests linked the items to the defendants.
Defense lawyers moved to bar use of the evidence on

grounds that it was disclosed after the deadline. The
District Court granted the motion, in part because
prosecutors hadn't supplied a good reason for the delay.
Additionally, the court noted that a crime lab technician
testified he probably could have gotten the DNA result in
time for the discovery deadline if prosecutors had
notified him earlier that the case was a high priority.

The 8th Circuit Court ofAppeals affirmed the ruling on
a split decision.

The defendants were convicted even without the DNA
evidence. Each was sentenced to a prison term of more
than nine years.

KANSAS

United States v. Gurrola
Violet Gurrola was a Kansas resident indicted and

convicted in a 2002 federal case that involved a charge of
possession of methamphetamine with intent to distribute
the drug.

Following conviction, Gurrola moved for a new trial
on grounds that the government had improperly
impeached the defense testimony of her daughter, Billie
Blood. Blood had testified that her mother hated
methamphetamine and would never deal it because she,
Blood, was a recovering methamphetamine addict.

The government introduced testimony by FBI Special
Agent Robert Stewart, who testified that Blood had told
him her mother dealt methamphetamine. During the trial,
the government did not give the defense copies of
Stewart's notes of the interviews with Blood.

The defense obtained the interview notes after the
conviction, and moved for a new trial on grounds that the
notes did not reflect any statement by Blood implicating
her mother as a methamphetamine user or dealer. Judge
Carlos Murguia granted the motion for a new trial.

"Even though the defendant requests a new trial based
on new evidence, the sole reason these reports are newly
discovered is because the government had possession of
these reports and did not produce them to the defendant
either before or during trial," Murguia wrote. "Moreover,
the government does not sufficiently explain why it did
not turn over the reports."

Gurrola initially prepared for a new trial, then agreed to
a deal in which she pleaded guilty in exchange for a
sentence of time served, plus three years' supervised
release.

United States v. Villa-Vazquez
The 10th Circuit Court of Appeals ordered that Jesus

Rene Villa-Vazquez, a defendant convicted of re-entering
the United States illegally in a 2006 Kansas federal court
case, be resentenced because the government had
"blatantly violated its promises" under a plea agreement.

The ruling faulted the government for "reprehensible"
misconduct.

Villa-Vazquez was deported to Mexico after a
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conviction in state court for discharging a firearm in
2003. He was arrested on a charge of illegal entry in 2006
when he was found in Topeka.

As part of a signed plea agreement, the government
said it would not file additional charges, and would
recommend either a 60-month sentence or a sentence at
the "low end" of the federal sentencing guidelines range.
During the pre-sentencing period, however, the
government presented "an impassioned argument in favor
of an upward departure" from the guidelines.

After being sentenced to 120 months in prison, Villa-
Vazquez filed an appeal.

The Appeals Court said: "Remarkably, the government
nevertheless contends that it 'stood by' its promises under
the plea agreement and merely provided the District
Court with information pertaining to relevant conduct. . . .
We beg to differ."

The Appeals Court sent the case back to District Court
for resentencing before a different judge. The Appeals
Court said: "we recognize that resentencing before a new
judge cannot truly make Mr. Villa-Vazquez whole. The
new judge cannot be entirely insulated from the
government's misconduct. This reality makes the
misconduct all the more reprehensible."

Villa-Vazquez was resentenced in 2009 to 33 months
(two years, nine months) in prison.

KENTUCKY EASTERN

United States v. Robinson
In 2009, the U.S. Court of Appeals for the 6th Circuit

criticized a prosecutor for "deliberately" eliciting a police
officer to testify that the defendant, John Robinson, had
exercised his constitutional right to remain silent -- the
testimony being a violation of the defendant's right to
remain silent. A concurring judge said the prosecutor
"should be reprimanded." However, the Circuit Court
majority said the improper questioning did not require
setting aside the defendant's conviction.

The defendant was charged with attempting to
burglarize a bank near Erlanger, Ky., in September 2007.
During his trial, "the prosecution elicited testimony from
Erlanger Police Lieutenant Kevin Gilpin to the effect that
Robinson was twice advised of his right to remain silent
after he was arrested and twice stated that he did not want
to talk. This testimony was corroborated by Erlanger
Police Detective Greg Aylor," the Appeals Court found.

In the 2-1 ruling, the majority ruled that the assistant
U.S. attorney "may have ventured across the line in her
questioning of the police witnesses -- and appears to have
done so deliberately. But any error can hardly be deemed
to amount to such plain error that Robinson was denied a
fair trial."

Robinson had been arrested before dawn as he fled
from a hiding place near a parked Lincoln Continental.
The police had been called by a resident of an apartment
building suspicious about activity around the Lincoln.
The car belonged to Robinson's foster brother and
contained mail bearing Robinson's name, driving
directions to several branches of the Erlanger bank, a

bank deposit bag containing seven $100 bills and several
bags containing tools such as bolt cutters, a pry bar and a
sledgehammer.

Robinson invoked his Miranda right to silence during
interrogations, then at trial offered innocent explanations
of his conduct. He testified that he owned a small
trucking company and earned extra money by repairing
others' trucks; that is why he possessed tools, he said. He
said he had driven the Lincoln to a rest stop, repaired a
truck there, then had gone to Erlanger to pick up a friend
in the apartment complex. He acknowledged it was
"stupid" for him to have run away from police and, on
cross-examination, admitted he had previously served
time in prison on charges of money laundering and
transporting stolen vehicles. He was still subject to post-
release supervision at the time of his arrest and had failed
to get his probation officer's permission to travel so far
from home.

A jury convicted him in March 2008 after three hours
of deliberations.

Concurring in the majority opinion of the Appeals
Court, Judge C.J. Merritt said the conviction should
stand despite "the prosecutor's deliberate disregard for
the law" because the evidence against the defendant was
"overwhelming." But Merritt added: "The prosecutor
should be reprimanded not only by the Court but by her
employers in the Department of Justice -- not with a
wink and a smile but with a reprimand that this kind of
deliberate prosecutorial misconduct will not be
countenanced."

Judge Eric Clay, in a dissent from the majority ruling,
said he thought the defense attorney had "rendered
ineffective assistance of counsel" because he had not
prepared adequate closing arguments and had essentially
said he did not believe his own client's testimony. Clay
said the conviction should have been vacated.

KENTUCKY WESTERN

United States v. Odeneal
The 6th Circuit Court ofAppeals ordered new trials for

Deshaun Odeneal and Shane Andres, defendants
convicted in 2006 in Kentucky federal court on charges
of conspiring to sell drugs. The Appeals Court based the
ruling on the federal prosecutor's exclusion of a black
juror from the panel that heard the case.

Odeneal and Andres were among 21 defendants
charged with conspiring to distribute crack cocaine,
cocaine, heroin and marijuana. After they were convicted
at trial, they appealed, in part on the grounds that the
prosecutor had improperly used race to keep a
prospective black candidate off the jury.

The Appeals Court ruled that "the prosecutor's
purported explanations smacked of pretext," and
concluded that the decision to strike the juror was
"discriminatory." The prosecutor told the District Court
that he excluded the black juror because she was a
member of a different jury that had returned a not-guilty
verdict in a gun case. However, the prosecutor did not
object to a white juror who sat on the same jury.
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The Appeals Court reversed both defendants'
convictions and ordered a new trial.

Odeneal was originally sentenced to 295 months (24
years, seven months) in prison. After the Appeals Court
ruled, he agreed to plead guilty. The government agreed
to a sentence of 84 months (less than 30% of Odeneal's
original sentence).

Andres was originally sentenced to life imprisonment.
Following legal negotiations after the appellate court
ruling, he pleaded guilty to one count in a superseding
drug indictment in March 2010. As of July 20, Andres'
resentencing was scheduled for Sept. 8.

LOUISIANA WESTERN

United States v. Mason
In 2002, the U.S. Court of Appeals for the 5th Circuit

granted new trials to two defendants in a crack-
distribution case because a government witness did not
tell the truth when he testified that he had not received
any benefits in exchange for his testimony. The
government did not disclose a plea agreement with the
witness and "failed to correct" his misrepresentation.

The defendants, Alfonzo Mason and Linda Faye
Hawkins Smith, were charged in Louisiana with
conspiracy to distribute crack cocaine and were convicted
at trial. The Circuit Court granted new trials for both
because the prosecutor failed to disclose a plea
agreement with the government witness. During direct
examination, the prosecutor asked the witness what he
expected to gain from his testimony; the witness said he
expected "nothing but just telling the truth. I might get
leniency or something."

However, the Circuit Court found that the same
prosecutor had already signed a plea agreement with the
witness, which had not been released to the defense. The
agreement granted the witness use immunity for his
testimony, meaning what he said could not be used
against him later; promised to advise the sentencing court
of his cooperation; and said the government might move
for a downward departure from the sentencing
guidelines. That left the jury "unable to properly evaluate
the witness's testimony," the Circuit Court said. "By
failing to correct the misrepresentation, we find that the
government violated Mason and Smith's rights to due
process under the Fourteenth Amendment."

After the Circuit Court reversed his conviction, Mason
pleaded guilty and was sentenced to 151 months (12
years, seven months) in prison. Smith also was convicted
and sentenced to prison.

MAINE

United States v. Riggs
James Riggs was indicted in 1999 on charges of

conspiracy to distribute cocaine base (crack) and
possession with intent to distribute cocaine base in a
Maine federal court case. He was also charged with
distributing the drug. Riggs pleaded guilty to the

conspiracy charge in a deal with federal prosecutors.
The deal required prosecutors to recommend a

sentence based on possession of 5 grams to 50 grams of
crack. Instead, the District Court mistakenly sentenced
Riggs to 235 months (19 years, seven months) in prison
based on possession of 480 grams of crack. Neither side
complained or corrected the judge at sentencing, and the
record is unclear how the mistake occurred.

However, the 1 st Circuit Court of Appeals blamed
federal prosecutors.

"Because plea bargaining requires defendants to waive
fundamental constitutional rights, we hold prosecutors
engaging in plea bargaining to 'the most meticulous
standards of both promise and performance,'" the
Appeals Court wrote, quoting an earlier, precedent-
setting decision. "In this case, the government fell
woefully short of satisfying these 'meticulous standards. '
Although the plea agreement bound the government to
recommend a sentence based on a drug quantity of 5 to
50 grams, the government utterly failed to do so."

The Appeals Court vacated Riggs' sentence and sent
the case back to the District Court for either resentencing
or withdrawal of the guilty plea.

Riggs opted for resentencing. He was sentenced to 220
months in federal prison -- down from the original 235
months -- in August 2002. The sentencing court reduced
Riggs' prison term to 175 months (14 years, seven
months) in June 2008 after granting a motion that cited a
U.S. Supreme Court ruling about the disproportion in
sentences for cocaine base vs. crack cocaine.

MASSACHUSETTS

United States v. Auch
The U.S. Court ofAppeals for the 1 st Circuit criticized

a prosecutor for "disturbing and exasperating" conduct
during a bank robbery trial because he improperly
vouched for the government's witnesses and gave
improper closing arguments. However, it found that the
conduct did not require a new trial because other
evidence against the defendant more than established his
guilt.

The defendant, Enrique Auch, was convicted of bank
robbery, assault with a deadly weapon and related
charges. He appealed the conviction on grounds that
federal prosecutors improperly made repeated references
to a separate bank robbery that some of his associates
had participated in. He also argued that the government's
closing argument by the prosecution improperly inflamed
the jury.

The 1 st Circuit affirmed the conviction, but strongly
criticized the prosecutors. Among other things, the court
noted that during closing and rebuttal arguments, the
prosecutor made a series of "questionable and troubling
remarks." These included "various assertions in support
of the credibility of the government's witnesses,"
including an alleged Auch co-conspirator who testified
for the prosecution in a plea-bargain deal. . . . Finally, the
prosecutor urged the members of the jury to convict
Auch because if they failed to do so Auch would .. . laugh
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[ ] all the way to the bank," the Appeals Court wrote.
The court wrote: "Although we find the prosecutor's

various transgressions and missteps in the conduct of this
trial both disturbing and exasperating, we discern no
reversible error. The evidence of Auch's guilt on the
charges is plain in the record and leads us to conclude
that none of the errors described above -- whether
considered in isolation or in combination -- could have
had any meaningful effect on the jury's ultimate verdict.
Accordingly, we heed the Supreme Court's admonition
against letting the guilty go free to punish prosecutorial
misconduct. Prosecutors, however, also would do well to
heed the Supreme Court's warnings that our recourse is
not limited to public hand-wringing in the pages of the
federal reporters. In the appropriate case, the courts will
not hesitate to refer an offending prosecutor to the
Department of Justice for further investigation and
discipline."

United States v. Azubike
The 1 st Circuit Court ofAppeals in 2007 ordered a new

trial for a man convicted of conspiracy to distribute
heroin because "the prosecutor's misconduct so poisoned
the well that the trial's outcome was likely affected." It
found the prosecutor twice made "significant"
misstatements about an essential fact in his argument to
the jury.

The defendant, Franklin Azubike, was charged in 2005
with conspiracy to distribute heroin. He was charged
after Massachusetts police found a briefcase containing
heroin in the trunk of his car. At trial, the defense argued
the defendant knew he was involved in some kind of
improper activity, but did not know that he had been
asked to transport controlled substances. The prosecutor
argued to the jury that the defendant had mentioned
another member of the conspiracy in telephone calls,
showing that the defendant knew the other member.

However, the Circuit Court found "this recitation of the
evidence was factually incorrect. . . . Accordingly, the
misstatements constituted prosecutorial misconduct."

The Circuit Court said, however, that it did not mean
the term "misconduct" to suggest "deliberate wrongdoing
but rather to signal a statement of fact that is mistaken or
unsupported by any evidence." Nonetheless, the court
said, it "is clear that the prosecutor's statements were
incorrect."

The government conceded in a brief it submitted to the
Circuit Court that the statements were inaccurate.

The Circuit Court accepted "the government's argument
that the misstatements were not deliberate and only
involved a mistaken recollection of the evidence.
However, the prosecutor made the misstatement twice in
front of the jury." Those flaws, it said, undermined the
fairness of his trial. The Circuit Court concluded: "The
prosecutor's misconduct 'so poisoned the well' that the
trial's outcome was likely affected, thus warranting a new
trial."

Azubike was retried in 2008 and convicted. He was
sentenced to 72 months (six years) in prison.

United States v. Barone
A federal court in Massachusetts ordered the release in

2003 of a man convicted of racketeering because
prosecutors failed to disclose that a government witness
had recanted his testimony.

The defendant, Pasquale Barone, was indicted in 1990
on charges of racketeering and murder; he was convicted
and sentenced to life in prison. More than a decade later,
Judge Mark Wolf summarized the outcome: "In 2003,
after evidentiary hearings in which [Assistant U.S.
Attorney Jeffrey] Auerhahn and other witnesses testified,
I found that Auerhahn violated Barone's constitutional
right to due process by withholding from him material
exculpatory information -- the recantation of crucial
testimony by the most important witness against Barone,
Walter Jordan."

Judge Wolf concluded: "As a result of the government's
misconduct, Barone did not receive a fair trial and the
jury's verdict is not worthy of confidence."

United States v. Carpenter
In 2005, a federal district court in Massachusetts

granted a new trial to a defendant convicted of 14 counts
of wire fraud and five counts of mail fraud because the
prosecutor improperly compared his conduct in court to
"gambling." The court found that the reference was
inflammatory.

The defendant, Daniel Carpenter, was granted a new
trial because of improper remarks by the prosecutor
during his closing argument. The District Court found:
"Because it cannot be said with confidence that the
government's improper closing arguments did not taint
the verdict, the verdict cannot be allowed to stand." The
court said: "Condemning Carpenter for 'gambling,' as the
prosecutors persisted in doing, was an appeal to instincts
of moral disapprobation about recklessness, waste and
perhaps even theft. The prosecutors' inflammatory
argument repeatedly emphasizing the 'gambling'
metaphor, coming as it did after the dramatic evidence of
losses, may have diverted the jury from its consideration
of the crimes charged and may thus have induced a
verdict based on the jury's disapproval of the 'gambling,'
rather than because the jury was satisfied beyond a
reasonable doubt that the elements of the offenses
charged had been proven."

The 1 st Circuit Court ofAppeals upheld the grant of a
new trial in 2007.

Carpenter was charged with 14 counts of wire fraud and
five counts of mail fraud. At trial, a jury convicted him
on all counts. After the court granted a new trial, he was
tried again and found guilty by a jury. As of June 2010,
he had not been sentenced; Carpenter's attorneys have
moved to set aside the second jury verdict.

United States v. Castillo et al
Jesus Castillo and Vladimir Rodriguez were accused in

a 2001 Massachusetts federal court case of conspiracy to
possess marijuana with intent to distribute the drug.
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U.S. District Court Judge Mark Wolf declared a
mistrial during the initial trial based on the government's
failure to give the defense material that could raise doubt
about Castillo's guilt. The judge also said he would
consider whether to sanction Assistant U.S. Attorney
Dickens Matthieu "for his acknowledged misconduct in
this case."

While Castillo prepared for retrial, Rodriguez reached a
plea deal with the government. He was sentenced to 30
months in prison under the deal.

During Castillo's second trial, Judge Wolf sharply
criticized the government for failing to tell the defense
that a prosecution witness had admitted lying to a grand
jury and to FBI agents, and had written to the trial
prosecutor telling him about the lies.

The judge dismissed the charges against Castillo and
barred the government from refiling the case. He also
ordered Matthieu to attend a two-day Harvard Law
seminar on wrongful convictions "at his own expense."

United States v. Conley
The U.S. Court of Appeals for the 1 st Circuit in 2005

reversed the conviction of a Boston police officer who
had been charged with lying to a grand jury about a
notorious police brutality case. The court found the
prosecution failed to disclose FBI documents showing
that a key government witness had expressed uncertainty
about his recollection of the attack.

The officer, Kenneth Conley, was charged with
obstruction of justice and perjury. Prosecutors alleged he
lied when he testified to a federal grand jury about the
1995 brutality incident, in which police officers who
were pursuing four fleeing homicide suspects mistook an
undercover officer for one of their targets and attacked
him. A jury convicted Conley of having lied to the grand
jury when he testified he had not seen any officers
chasing the actual suspect.

The Circuit Court reversed his conviction in 2005.
During Conley's trial, one of the police officers who had
been chasing murder suspects, Richard Walker, testified
for the government. Before his testimony, however,
Walker made statements to an FBI agent suggesting he
might have had difficulty remembering what happened
on the day of the attack. The agent put those statements
in a memorandum, which was not provided to the
defense. It said Walker reported he felt compelled to
testify that he saw something during the beating, and
"that perhaps if he was hypnotised [sic] he might truly
recall what was going on versus what he indicates was
tunnel vision." The District Court concluded that
prosecutors' failure to disclose the memorandum required
a new trial, and the 1 st Circuit agreed. "The
Government's suppression of the FBI memorandum
undermines confidence in Petitioner's count I conviction
because a reasonable probability exists the verdict would
have been different if the Government disclosed the
memorandum to the defense," the Circuit Court wrote.

"We do not take our task in this case lightly. Ordering a
new trial is a drastic remedy that exacts substantial costs
on the administration of justice and taxpayers," the 1 st

Circuit wrote. "Those costs are justified, however, where
serious doubts about the reliability of a trial infested with
constitutional error exist."

The government dismissed the charges against Conley
after the 1 st Circuit reversed his conviction.

United States v. Diabate et al
Boubacar Diabate was an immigrant indicted on

charges of conspiracy and using forged checks in a 1999
Massachusetts federal court case.

Pretrial discovery showed that prosecutors did not
instruct Secret Service agents and Fall River, Mass.,
police investigators to preserve their notes for potential
disclosure to the defense. As a result, most of the notes
were destroyed. Other material the government belatedly
disclosed to the defense contained significant evidence
that the defense couldn't develop properly in time for the
looming federal trial, District Judge Mark Wolf ruled.

The judge dismissed the case in a ruling that gave
prosecutors an opportunity to refile the charges. He
criticized the government for committing the serious
legal lapse while Diabate remained in jail for eight
months on charges for which he ultimately was not
convicted.

"In addition, although there seems to be a dearth of
indignation these days, this is 'outrageous,'" Wolf wrote.
"The United States District Court for the District of
Massachusetts, in consultation with the United States
Attorney's Office and the defense bar, labored for several
years to develop rules that would be fair and effective.
We engaged in training. The judges of this District Court
expect the Local Rules to be obeyed. Mr. Feeley is an
experienced prosecutor and as the supervisor of the
Major Crimes Unit is given special responsibility to train
new Assistants. Yet in this case he did not obey the Local
Rules himself, and he did not educate his Assistants to
understand that they must do so. It was not his
responsibility exclusively, because the Assistants were
given training, and they were given manuals. However, it
is just not that hard for a government lawyer who is
really trying to understand the clear commands of the
Local Rules and the constitutional requirements that they
largely codify."

Wolf concluded: "It appears that despite the efforts of
the United States Attorney and some of his senior
subordinates the message sent has not been received by
Assistant United States Attorneys. Thus, a historic
pattern ofmisconduct has been perpetuated."

Although the ruling gave prosecutors the option to
refile the case, Judge Wolf advised that the dismissal
should "provide the government an opportunity to reflect
on whether it really thinks that it is in the public interest
to devote more resources to prosecuting Boubacar
Diabate."

Wolf subsequently issued an order that required the
U.S. attorney's office to disclose what steps it had taken
to train prosecutors in local rules.

United States v. Ferrara
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A federal court in Massachusetts vacated the sentence
of defendant Vincent Ferrara, charged with racketeering,
because the prosecutor -- who had been cited repeatedly
for misconduct in previous cases -- failed to turn over
exculpatory evidence. The 1 st Circuit Court of Appeals
affirmed.

The District Court, which first vacated the conviction
in 2005, called the case "the latest -- and hopefully the
last -- in a series of related cases that have demonstrated
extraordinary misconduct by the Department of Justice in
its investigation and prosecution of members of the
Patriarca Family of La Cosa Nostra." It said the
government "violated its clearly established
constitutional duty to disclose to [the defendant] , before
trial, important exculpatory information that directly
negated his guilt on charges that he had directed his co-
defendant Pasquale Barone to murder Vincent James
Limoli."

It held: "The government's misconduct utterly
undermines the court's confidence in the outcome of
Ferrara's case. Ferrara may well be innocent of the
Limoli murder charges. In any event, there is a
reasonable probability that if the constitutionally required
disclosures had been made, Ferrara would not have
[pleaded] guilty to them, would not have been convicted
of them at trial, and would not have been held
responsible for them at sentencing."

The 1 st Circuit found in 2006: "We need go no further.
The sad fact is that the government promised the
petitioner that it would carry out fully its obligation to
produce exculpatory evidence but instead manipulated a
key witness, deliberately chose not to reveal to the
petitioner the stunning evidence" that the witness had
recanted earlier statements and "yet represented falsely to
the petitioner that it had kept its promise. This was
impermissible conduct. The District Court supportably
found that, absent this misconduct, there was a
reasonable probability that the petitioner would not have
pleaded guilty but, rather, would have rejected the
proffered plea agreement and opted for a trial." Given the
totality of the circumstances and the District Court's
credibility calls, "we are constrained to conclude that the
petitioner's plea was constitutionally infirm under the rule
announced in Brady v. Maryland." (In Brady, the
Supreme Court held that prosecutors have a
constitutional obligation to turn over evidence favorable
to the defense.)

The District Court initiated disciplinary proceedings
against Assistant U.S. Attorney Jeffrey Auerhahn in 2007.
In that order, the court reviewed a history of its run-ins
with the prosecutor, including:

¶ In 1991 , he "attempted to mislead the defendants and
the court concerning a motion to suppress evidence" in a
La Cosa Nostra case.

¶ He engaged in "repeated misconduct" in a 1993 trial
and "improperly failed to disclose exculpatory evidence."

¶ "In 2003, after evidentiary hearings in which
Auerhahn and other witnesses testified, I found that
Auerhahn violated [Pasquale] Barone's constitutional
right to due process by withholding from him material
exculpatory information -- the recantation of crucial

testimony by the most important witness against Barone,
Walter Jordan. . . . As a result of that finding, with the
agreement of the government, Barone was released from
the life sentence he was serving."

The Justice Department's Office of Professional
Responsibility concluded that prosecutor Auerhahn had
engaged in professional misconduct. The department
issued a written reprimand. The judge, Mark Wolf, wrote
to Attorney General Alberto Gonzales that the
punishment was "not, in my view, sufficient" and
subsequently submitted a complaint to the Massachusetts
Board of Bar Overseers and initiated disciplinary
proceedings before the federal District Court. Those
proceedings still were pending in July.

Despite the OPR's finding, the government continued
to argue that it had no duty to disclose the exculpatory
evidence in Ferarra's case. Wolf said, "It was disturbing
that the department nevertheless later continued to argue
to me and to the 1 st Circuit that there was no such duty
of disclosure." In a 2008 letter to Attorney General
Michael Mukasey, Wolf stated "that the Department's
performance in the Auerhahn matter raised serious
questions about whether judges should continue to rely
upon the Department to investigate and sanction
misconduct by federal prosecutors."

United States v. Gonczy
Donald Gonczy was indicted on charges of wire fraud,

mail fraud and conspiracy to commit wire and mail fraud
in a 2001 Massachusetts federal case for his alleged role
in running a telemarketing scam involving bogus
appraisals of timeshare units.

He agreed to plead guilty in a deal with prosecutors.
The agreement called for the government to recommend
a sentence of 70 months (five years, 1 0 months), the
lower end of the federal sentencing guidelines. But at
sentencing, a federal prosecutor focused on the
seriousness ofGonczy's key role in the scam.

Gonczy was sentenced to 84 months in federal prison
-- the high end of the federal sentencing guidelines -- in
2002. He appealed on grounds that federal prosecutors
breached the plea-bargain deal. The 1 st Circuit U.S.
Court ofAppeals agreed.

"While paying lip service to a term of 70 months'
imprisonment, the [Assistant U.S. Attorney]
substantively argued for a sentence at the higher end of
the guidelines," the Appeals Court wrote. "In doing so,
the government violated the plea agreement it entered
into with Gonczy."

The Appeals Court sent the case back to the District
Court for resentencing by a different judge. Gonczy was
resentenced to 70 months in prison in 2004.

United States v. Jones
The defendant, Darwin Jones, was a convicted felon. In

2007, Boston police officers searched him and found a
weapon which he could not lawfully possess. An officer
testified that the officers became suspicious of the
defendant and stopped him because he rode his bicycle
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away from the police; the officer testified that he knew
Jones and that Jones had never avoided him before. The
officer had previously told prosecutors on several
occasions, however, that he did not recognize Jones until
later, after Jones had been stopped. The government
failed to disclose the prior statements by the police
officers to Jones' defense attorney, who could have used
them at a suppression hearing.

U.S. District Court Judge Mark Wolf issued a strong
criticism of the government, but nonetheless declined to
dismiss the case against the defendant. He said: "As
described earlier, there is a dismal history of violations of
the government's duty to disclose material exculpatory
information in cases before this court." The judge cited
several cases, decided in other federal courts, that he said
"demonstrate that the experience of this court is not
unique. The court recognizes that many prosecutors strive
earnestly and successfully to meet their discovery
obligations. However, the deliberate and inadvertent
violations that continue to occur have a powerful impact
on individuals entitled to Due Process and a cancerous
effect on the administration of justice."

At a hearing on whether to sanction the government for
misconduct, the U.S. attorney's office asked the court not
to sanction lead prosecutor Suzanne Sullivan. Wolf
ordered prosecutors to undergo an "educational program"
on criminal discovery and their duty to disclose
exculpatory information to the defense. He also noted
that Sullivan had been contrite about the withholding of
material and promised to make amends.

Still, the judge said it would be improper to "punish the
public" by dismissing the case against Jones. Wolf
declined to suppress the government's evidence in
January 2009. The next month, Jones agreed to plead
guilty to a drug charge -- possession with intent to
distribute cocaine -- and to serve a 60-month prison
sentence; prosecutors dropped the weapons charge.

Jones was originally charged with possession of a
firearm by a felon; he faced a mandatory sentence of 10
years in prison. The charge was based on his possession
of a .38-caliber handgun, with five rounds of
ammunition.

United States v. Salemme, Flemmi et

al
Francis Salemme, a reputed Massachusetts organized-

crime boss, was accused of racketeering in a broad 1994
indictment. He and several reputed mobster co-
defendants challenged the indictment and the
admissibility of some of the government's evidence in
charges underlying the conspiracy, involving alleged
murders and other crimes.

U.S. District Court Judge Mark Wolf in 1999 denied
motions to dismiss the indictment based on defense
arguments that FBI agents had promised some defendants
they would not be prosecuted because they had secretly
served as FBI informants while plotting to kill Salemme.

The judge's ruling laid bare alleged misconduct by
federal investigators as they pursued the suspects,

allegedly part of the Patriarca New England crime
family.

During the discovery process, Wolf ordered the
government to turn over FBI reports and other
information. Questioning by the judge showed that the
government delayed disclosing reports that provided
evidence of potential misconduct by FBI agents who
handled mobster-informants in this case and related
organized-crime cases.

"The files relating to the Wheeler murder, and the FBI's
handling of them, exemplify recurring irregularities with
regard to the preparation, maintenance and production in
this case of documents damaging to" reputed mobster
Stephen Flemmi and James "Whitey" Bulger, Judge Wolf
wrote. "First, there appears to be a pattern of false
statements placed in Flemmi's informant file to divert
attention from his possible crimes and/or FBI
misconduct.

"Second, contrary to the FBI's usual policy and
practice, all but one of the reports containing
(government informant) Halloran's allegations against
Bulger and Flemmi were not indexed and placed in an
investigative file referencing their names. Thus, those
documents were not discoverable by a standard search of
the FBI's indices.

"Third, when documents damaging to the FBI were
found by the Bureau, they were in some instances not
produced to the defendants or the court at the time
required by the court's orders," Wolf wrote in his 1999
ruling.

In a related pretrial dispute, defense attorneys for
Flemmi argued that prosecutors improperly used a
federal grand jury to investigate him for RICO charges
on which he had already been indicted. That
investigation led to a third superseding indictment.

Judge Wolf granted part of Flemmi's motion by
suppressing the evidence involved.

Salemme agreed to a plea deal in February 2000 after
federal prosecutors agreed to drop murder charges that
could have landed him in prison for life if convicted.

In 2004, Salemme also pleaded guilty to obstruction of
justice and making false statements for trying to mislead
federal investigators during the earlier case. He was
sentenced to five years in prison, with credit for time
served and good behavior while behind bars awaiting
trial on the second case.

MICHIGAN EASTERN

United States v. Cruz
Jesse Cruz was granted a new trial after being

convicted in Michigan federal court on charges from a
2006 Medicare fraud conspiracy case because a federal
prosecutor improperly commented on Cruz's decision not
to testify in his own defense.

Cruz was accused of conspiring to pose as the owner of
a health care company that actually was owned by a
former employer and co-defendant. The business was
placed under Cruz's name because the true owner owed
Medicare $7 million.
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At trial, Cruz opted not to testify and not to put on a
case. The prosecutor made several references to that
decision.

The District Court said: "The AUSA [assistant U.S.
attorney] made other references throughout the trial that
could be construed as indirect comments on defendant's
failure to present a case. At one point the AUSA told the
jury that he expected that the defendant will offer an
explanation for that and you will have to decide if it's
plausible. The AUSA also referred to a potential defense
witness, saying I think we are going to hear from Mr.
Bellman, possibly. These comments are indirect, but still
had the potential to create in the jury the expectation that
Defendant would present a case."

The court concluded that the comments "had a strong
possibility of convincing the jury that Defendant must
testify and present evidence in order for Defendant's
theory of the case to be credited. Additionally, the
AUSA's comments regarding Defendant's silence
occurred in close proximity with Defendant's decision not
to present a defense. . . . These circumstances, coupled
with the less than overwhelming evidence against
Defendant, lead the Court to conclude that the interests of
justice require a new trial."

The government voluntarily dismissed its indictment
against Cruz in May 2008.

United States v. Francis
The U.S. Court of Appeals for the 6th Circuit ordered

that a defendant convicted in a money laundering scheme
be given a new trial because the prosecutor had
"pervasively and repeatedly" failed "in her duty to refrain
from improper methods." The court characterized some
of the prosecutor's conduct as "flagrant."

The defendants, Lewis Francis and son Louay Francis,
were convicted in federal court in Michigan of drug and
money-laundering charges.

The Circuit Court reversed their convictions in 1999,
citing an assortment of misconduct during their trial. It
found that the federal prosecutor had improperly elicited
testimony about plea agreements, bolstered witnesses'
testimony and made improper closing remarks. The court
found that "when viewed individually, only several of the
prosecutor's remarks are flagrantly improper," and that,
taken together, they had a sufficient impact to warrant a
new trial. It concluded: "The prosecutor here simply
failed in her duty to refrain from improper methods, and
she did so pervasively and repeatedly, presenting to the
jury without substantiated arguments, implicit opinions
and conclusory assertions."

The defendants subsequently pleaded guilty.

United States v. Koubriti
The U.S. Justice Department in 2004 moved to dismiss

terrorism charges against defendants convicted in
Michigan federal court in what had been heralded as the
nation's first major terrorism guilty verdicts in the wake
of the Sept. 11 , 2001 , attacks. The District Court agreed
to dismiss the terrorism charges, and ordered a new trial

on document fraud charges.
The defendants, Karim Koubriti, Ahmed Hannan,

Abdel-Ilah Elmardoudi, were convicted of forming a
Detroit-based terrorism cell, and collecting intelligence
for terrorist plots.

The District Court ruled that "at critical junctures and
on critical issues essential to a fair determination by the
jury of the issues tried in this case, the prosecution failed
in its obligation to turn over to the defense, or to the
Court, many documents and other information .. . which
were clearly materially exculpatory of the Defendants."

Additionally, the court said, "the prosecution materially
misled the Court, the jury and the defense as to the
nature, character and complexion of critical evidence that
provided important foundations for the prosecution's
case."

Before the case was dismissed, the trial court also
admonished then-attorney general John Ashcroft for
violating a court order limiting pretrial publicity. It said:
"Attorney General John Ashcroft be, and hereby is,
formally and publicly admonished for violating the
Court's Oct. 23, 2001 , Order."

The Justice Department in 2006 brought criminal
charges against Richard Convertino, its chief prosecutor
in the case. The indictment accused him of concealing
evidence and allowing witnesses to lie. A jury acquitted
Convertino, who now works as a defense lawyer and is a
member in good standing ofMichigan's bar association.

The Michigan Attorney Grievance Commission also
investigated Convertino's actions relating to the terrorism
case, but it did not bring any disciplinary charges.

Koubriti attempted to sue Convertino for alleged
misconduct. However, the 6th Circuit Court of Appeals
ruled that Convertino "is entitled to absolute immunity"
for his official job-related actions as a federal prosecutor.

Convertino in 2004 filed a whistle-blower lawsuit
against the Justice Department. The government moved
to dismiss that still-pending action in July 12, 2010. The
department's filings attempted to portrayed Convertino as
an out-of-control prosecutor who made secret legal deals
and other decisions that were not disclosed to his
supervisors at the U.S. attorney's office in Michigan or
the Justice Department.

In January 2010, a former prison inmate testified that
Convertino coached him to lie during a 1999 drug trial.
The defendant in that case, Joseph Stines, is seeking a
new trial. That case was pending as of July 2010.

MICHIGAN WESTERN

United States v. Ranger Elec.

Commc'ns
Ranger Electronic Communications, a radio

manufacturer, was indicted in 1996 on charges of
illegally importing citizens' band radios to the United
States from the company's Taiwan division. During the
trial in Michigan federal court, a key prosecution
witness, John Gouvion, the head of Ranger's U.S.
division, admitted he had knowingly lied about bank
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account records to get the government's help quashing a
defense subpoena for the records.

But that information had not been disclosed to the
defense before trial, despite a court order to turn over
material that could support defense arguments.

The records showed Gouvion had a joint account with a
Ranger USA debtor, and that he had borrowed large
amounts from the debtor in exchange for crediting the
debtor's account with the company.

"It is hard to imagine more important information being
withheld from a defendant before trial," wrote Chief U.S.
District Court Judge Richard Enslen.

Following this disclosure, the court dismissed the
indictment against Ranger's Taiwan division. The
government offered a plea deal involving guilty pleas to
lower charges. The defendants accepted.

During the sentencing process, it was determined that
there had been only three similar cases, and all had ended
with probation and relatively minor fines. This contrasted
with more than $1 million in forfeitures in this case.

Additionally, internal government documents obtained
for the sentencing showed that Federal Communications
Commission officials themselves were uncertain whether
the type of imported radios in question were illegal.
Ranger had tried to get the documents through the federal
Freedom of Information Act before the trial. But the
FCC, assisted by the federal prosecutor handling the
Ranger prosecution, had denied the application.

Judge Enslen ruled that the information should have
been disclosed. He also agreed that the government
should be required to pay defense attorney fees totaling
$40,000 pursuant to the Hyde Amendment.

"If justice is to prevail, the U.S. attorney and his
assistants must themselves, in enforcing the law, obey the
law," Enslen ruled. "This was not done in this case, and
the failure is without excuse."

Finally, the judge ordered the U.S. attorney's office "to
show cause why a formal investigation before the Office
of Professional Responsibility of the Department of
Justice should not be commenced."

Without commenting on Enslen's criticism of the
prosecutors, a federal appeals court subsequently
overturned the Hyde Amendment award ruling on a
technicality. The Appeals Court concluded that Ranger
had missed the statutory deadline to seek payment.

MINNESOTA

United States v. Conrad
The 8th Circuit Court of Appeals ordered a new trial

for Nickolas James Conrad, a defendant convicted of
illegally possessing a sawed-off shotgun in a 2001
indictment in Minnesota federal court.

The Appeals Court said it issued the order after finding
that the federal prosecutor in the case made repeated
arguments whose "sole purpose was to create prejudice in
the minds of the jurors."

Conrad was charged after police found a sawed-off
shotgun in an apartment to which he had access. At trial,
the prosecutor attempted to argue repeatedly about the

reasons that Congress had banned sawed-off shotguns
and the particular danger the weapons posed.

The prosecutor made this argument during her opening
and closing statements. She also asked a testifying
Alcohol, Tobacco, Firearms and Explosives agent about
the weapons.

The Appeals Court ruled that the prosecutor knew the
issue "had absolutely no relevance to the issue at trial."
The court held that "the tenor of the prosecution severely
prejudiced the defendant" and concluded that it "worked
to deprive him of a fair trial."

The Appeals Court applied the test for prosecutorial
misconduct, and granted Conrad a new trial. He was
subsequently convicted anew at a bench trial.

Conrad was sentenced to three years of time served,
and to supervised release. He subsequently violated the
terms of his supervised release.

United States v. Goodman
A federal district court in Minnesota granted a new trial

to a defendant charged with illegally possessing a
machine gun because the prosecutor improperly
questioned a witness about his criminal record, allowed
jurors to review evidence that should have been redacted,
and withheld a witness's prior statements. The
government later dropped the charges against the
defendant.

The defendant, Timothy Goodman, was charged with
illegal possession of a machine gun and illegal
possession of a short-barreled rifle. Both were related to
his possession of a Sten Mark I machine gun. The jury
initially convicted him of possessing a machine gun and
acquitted him of possessing a short-barreled rifle.

During Goodman's trial, the District Court ruled that
the government could not introduce evidence of the
defendant's past drug use. This was mentioned on a DVD
of his statement to the police. When the government
played the recording for the jury, the court played "white
noise" over that section of the DVD, but the government
gave jurors an unredacted copy of the DVD during
deliberations. The prosecutor also asked the defendant's
grandmother whether he had been charged before with
any crimes. The court found this was sufficient to grant a
new trial. It cited the government's "improper
questioning" and its violation of the Jencks Act (the
government did not turn over a separate DVD interview
of one of its witnesses before trial).

The court said that "the submission to the jury of an
unredacted Exhibit 1 0 (DVD), by itself, prejudicially
affected Defendant's ability to receive a fair trial from an
impartial jury." It said that when that error is viewed with
other shortcomings, the "Defendant's right to a fair trial
was prejudicially affected."

Two months after the court granted him a new trial, it
approved the government's motion to dismiss the
indictment.

MISSISSIPPI SOUTHERN
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United States v. Smith
In 2008, a federal court in Mississippi granted a new

trial to a defendant in a drug case after finding that
prosecutors had relied on testimony they should have
known was false and that defendant L.B. Smith III had
had ineffective assistance of counsel. The evidence
concerned the ownership of a cellphone that was used to
facilitate a drug transaction and how many cellphones
were found at the time of the arrest.

Smith and three other defendants, Travis Burks,
Edward Vargas and Benjamin Vargas, were arrested in
Richland, Miss., in December 2001 . They were charged
with conspiracy to distribute 11 .5 kilograms of cocaine
hydrochloride.

During Smith's trial, the prosecution presented
evidence to the jury that only two cellphones were seized
at the time of the arrest. The prosecution also said that
Smith's cellphone -- which prosecutors said had a 205
area code -- was used to initiate the drug transactions,
which involved moving drugs from Mexico to
Mississippi. Smith's position was that the only cellphone
he owned and used in his car detailing business had a 601
area code, but there was no cellphone with that area code
among those said to be seized as evidence.

In February 2002, however, Jerry Rushing, the assistant
U.S. attorney who tried the case, had sent a letter to
Smith's court-appointed lawyer saying three cellphones
had been seized. Two, he said, belonged to Burks, and the
other to Smith.

At trial, Ryan Spradlin, a special agent with the
Customs Service, testified that officers on the scene
seized two cellphones, and that one of them was listed to
Sybil Smith of Alabama. He said that suggested the
phone was linked to defendant Smith and had been used
to set up the drug transaction.

Smith was convicted. At his September 2002
sentencing hearing, Smith was represented by a different
attorney. The new attorney provided the court with an
affidavit from Sylvil Smith, the Alabama resident under
whose name the 205 cellphone was listed. She stated in
the affidavit that though she did not own a cellphone, she
had received a bill for $3,1 68 from WorldCom. She also
stated she did not know or have any knowledge of L.B.
Smith.

In 2004, the U.S. Court of Appeals for the 5th circuit
affirmed the conviction and the sentence.

In his later habeas corpus appeal to the District Court,
Smith claimed that neither the government nor his own
lawyer had made known to the jury that three cellphones
were recovered at the scene of the arrest and that two of
them belonged to Burks and that Smith's one and only
cellphone had a 601 area code.

The District Court, in March 2008, found that the
government had violated Smith's rights by presenting
false testimony. The court concluded that "at the time of
Smith's and Burks' arrest . . . three cellphones were seized.
It follows that evidence presented by the government to
the effect that only two cellphones were seized was
false."

The District Court also found that Smith had received
ineffective assistance of counsel. The reason: His trial

counsel did not make use of the letter from Rushing
advising that three cellphones had been recovered and
that only one belonged to Smith. When the government
later said only two cellphones were found, that statement
"should have put defense counsel on notice that it (the
government) was proceeding at trial on a theory that only
two cellphones . . . had been recovered. Counsel obviously
failed to comprehend this change in theory and then
failed to investigate the issue of ownership of either of
the cellphones." Smith's attorney also failed to challenge
the assertion that he owned the 205 cellphone or to show
that he used a different phone.

The District Court ordered a new trial for Smith.

MISSOURI EASTERN

United States v. Fowler
The U.S. Court of Appeals for the 8th Circuit in 2006

ordered that a convicted bank robber be resentenced
because prosecutors violated the terms of a plea
agreement.

The defendant, Dwight Fowler, pleaded guilty to five
counts of bank robbery. He was implicated in a "series of
bank robberies" around St. Louis. He was originally
sentenced to 151 months (12 years, seven months) in
prison.

However, the 8th Circuit found that "the government
materially breached its plea agreement" by urging the
District Court to sentence Fowler as a career criminal,
meaning he could be locked up for longer, "in spite of its
promise" to recommend that the court calculate his
sentence without a career-offender enhancement. It held
that "the failure of the government to abide by the
promises it made .. . violates a defendant's due process
rights."

After remand from the 8th Circuit, he was sentenced to
105 months (eight years, nine months) in prison -- almost
four years shorter than his original sentence.

MISSOURI WESTERN

United States v. Gentry
The 8th Circuit Court ofAppeals ordered a new trial in

2009 for a Kansas City, Mo., defendant convicted of
distributing methamphetamine because a prosecutor
improperly questioned the defendant's invocation of her
right to counsel several times during the trial. After the
Circuit Court sent the case back to the trial court, the
defendant pleaded guilty and was sentenced to time
served.

The defendant, Natasha Gentry, was taken after her
2005 arrest to a Kansas City police station, where she
invoked her right to counsel and declined to answer
questions. At trial, the prosecutor noted this silence, both
when Gentry testified and during the government's
closing arguments. The court said the government
improperly "inquired into Gentry's silence."

Gentry was convicted of one count of possession with
intent to distribute methamphetamine and one count of
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carrying a gun during a drug-trafficking crime. She
initially was sentenced to 120 months (10 years) in
prison. After the case was remanded in 2009 for a new
trial, she pleaded guilty and was sentenced to 12 months
in prison -- time served. No supervised release was
ordered.

United States v. Holmes
The 8th Court ofAppeals granted a new trial for Xavier

Holmes, a defendant convicted of illegally possessing a
firearm because of improper remarks by the prosecutor in
a 2003 Missouri federal court case.

Holmes was charged with possession of a firearm by a
felon. He was arrested after the police responded to a
report of a disturbance. Police found that he had a
revolver in the back of his pants. He was convicted at
trial in 2003 and sentenced to 250 months (20 years, 1 0
months) in prison.

Holmes appealed his sentence. The Appeals Court
found the prosecutor had improperly disparaged the
defense attorney, accusing him of trying to "distract" the
jurors.

The court ruled: "We think that these various comments
referring personally to Mr. Moss and the necessity for
Mr. Moss to 'get his stories straight,' taken as a whole and
in the context of the rebuttal argument, show that the
government attorney was accusing defense counsel of
conspiring with the defendant to fabricate testimony.
These types of statements are highly improper because
they improperly encourage the jury to focus on the
conduct and role of Mr. Holmes' attorney rather than on
the evidence of Mr. Holmes' guilt. Such personal,
unsubstantiated attacks on the character and ethics of
opposing counsel have no place in the trial of any
criminal or civil case."

After the Aappeals Court granted a new trial, he agreed
to plead guilty in exchange for a shorter sentence. He was
sentenced to 120 months in prison.

MONTANA

United States v. Alanis
Tony Alanis was charged with abusive sexual conduct

with an underage girl in a 2001 case originally brought
before a federal magistrate in California, where the
defendant was detained, before being transferred to a
federal court in Montana.

Alanis was convicted and sentenced to 27 months in
federal prison, followed by supervised release and
mandatory registration as a sex offender.

Alanis appealed his conviction on grounds that the
government improperly used all six of its peremptory
challenges to potential jurors to restrict the number of
men on the panel. The case was ultimately heard by a
jury of nine women and three men.

In 2003, the Court ofAppeals for the 9th Circuit ruled
that the Montana District Court trial judge failed to
follow a U.S. Supreme Court mandate by inquiring more
deeply about the juror challenges and making a formal

decision on whether the defense had established
purposeful discrimination on the part of the prosecutors.

The trial judge had found the prosecution's
explanations for striking four males from the jury -- that
they had no children or were young and had no children
-- "plausible."

But, the Appeals Court wrote, "had the court properly
proceeded to step three [of the Supreme Court mandate] ,
it would have concluded that the prosecutor's gender-
neutral explanations were pretexts for purposeful
discrimination. The record shows that the prosecutor did
not strike four female jurors who possessed the same
objective characteristics the prosecutor claimed she
found objectionable in the men she struck from the jury."

The Appeals Court reversed Alanis' conviction and sent
the case back to the District Court in Montana, which
scheduled a retrial. However, Alanis subsequently
entered a sealed change-of-plea motion, indicating a
move to plead guilty.

The U.S. District Court in Montana approved a defense
motion to have the guilty plea entered and sentencing
imposed in California. But the sentencing never took
place because of coordination problems between federal
prosecutors in Montana and California regarding the
transfer.

In 2006, the District Court in Montana dismissed the
case with prejudice -- meaning prosecutors were barred
from refiling the charges -- after the government
acknowledged its inadvertent failure to prosecute the
final stage of the case.

United States v. Charles Sanchez
In 1999, the 9th Circuit Court of Appeals ordered a

new trial for Charles Jesse Sanchez, a Montana man who
was charged with helping federal fugitives evade capture.
The Circuit Court found that the prosecutor committed
misconduct by relying on inadmissible evidence,
improperly vouching for government witnesses and
telling the jury it had a duty to convict the defendant.

The defendant was charged with helping a married
couple who had fled from prosecution on charges of
manufacturing methamphetamine. The central issue at
trial was whether the defendant knew the status of the
fugitives he aided.

The 9th Circuit found that during the trial the
prosecutor improperly asked the defendant to testify
about whether a deputy marshal was telling the truth. He
also introduced an out-of-court statement by the
defendant's wife, a hearsay violation the court said "was
misconduct." The prosecutor also suggested that the
defendant's wife could not be forced to testify, a
suggestion that she would incriminate him if he did not
have the protection of spousal privilege. The 9th Circuit
found the prosecutor vouched for the credibility of a
government witness. And it said the prosecutor told the
jury to "do your duty" by finding the defendant guilty.

It concluded: "We are compelled to reverse the
judgment of conviction in this case because the
prosecutor committed misconduct in an attempt to
destroy Sanchez's credibility and in his argument to the
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jury." The 9th Circuit ordered a new trial.
After the 9th Circuit reversed Sanchez's conviction, the

government dismissed the charge.

United States v. W.R. Grace & Co.
The case began in 2005, when prosecutors charged

W.R. Grace and Co. and seven individual defendants with
knowingly endangering the residents of Libby, Mont.,
through the company's vermiculite mining operations and
with concealing information about the hazards.
Vermiculite contains asbestos fibers, which can cause
life-threatening lung ailments. The indictment charged
that 1 ,200 residents of Libby, Mont., had been diagnosed
with some type of asbestos-related health problems,
including asbestosis and mesothelioma. W.R. Grace had
operated the mine and associated plants until 1 993. Its
operations, the indictment said, violated provisions of the
Clean Air Act and the Toxic Substances Control Act.

The town of Libby had already been declared a
Superfund site, and the government spent $55 million
cleaning up the town to make it habitable.

In 2009, the District Court found that the government
had "failed in its duty" to disclose exculpatory evidence
to the defendants, including inconsistent statements and
e-mails by a key prosecution witness that the defendants
said would show his bias. But the District Court declined
to dismiss the charges against W.R. Grace.

On the issue of misconduct, the District Court found
that the government "has committed clear and admitted
violations" of its discovery obligations under Brady v.
Maryland, Giglio and Fed. R. Crim. P. 1 6. In its order
denying the defendant's motion to dismiss the indictment,
the court faulted the government for "poor planning and
incompetence," and "spotty compliance with its
disclosure obligations dating back to the beginning of
this case." This conduct, the court said, "creates a climate
in which the defendants' constitutional rights are at risk."
Specifically, the government had failed to turn over
records that could have undermined the credibility of one
of its witnesses.

On May 8, 2009, the company and three former
executives were acquitted by a jury after a full day of
deliberations. Charges had earlier been dropped against
two other Grace defendants.

NEBRASKA

United States v. Barraza Cazares
Victor Jose Barraza Cazares was convicted in 2005 in a

methamphetamine conspiracy case along with two co-
defendants. He was sentenced to 188 months (1 5 years,
eight months) in federal prison. Barraza Cazares moved
for a new trial on grounds that the government failed to
disclose that one of the co-defendants had told
investigators he'd never met Barraza Cazares before the
two had been arrested in 2004.

"The defendant argues that [co-defendant Rogelio
Rios] Lopez's statement was 'unavailable' for Brady
purposes because counsel should not be expected to

investigate a case while trying the case and because a
translator would have been necessary to permit
defendant's attorney to talk to Lopez. The defendant also
argues that it was not clear where Lopez was being held.
These arguments are not without merit," the 8th Circuit
Court ofAppeals ruled in 2006. "In fact, we agree that, in
general, the question of 'availability' under the Brady test
should not depend on counsel's ability to conduct an
ongoing investigation after a trial starts."

The Circuit Court ultimately decided that the failure to
disclose was not a Brady violation because Barraza
Cazares' attorney could have obtained the information
from the co-defendant's attorney. The Circuit Court also
ruled that if the two defendants truly hadn't known one
another at the time of the alleged crime, Barraza Cazares'
attorney also would have known this information. The
Circuit Court denied the motion for a new trial, ruling
that other evidence against Barraza Cazares was
sufficient to convict.

Nonetheless, the Circuit Court also issued a warning:
"Notwithstanding the result in this case, we believe it is
important to note that, when the government obtains an
exculpatory statement and fails to disclose that statement,
the government proceeds at its own risk and places any
resulting conviction in jeopardy. Here, we can see no
justification for the failure to disclose, and although we
ultimately find no abuse of discretion in the denial of the
motion for a new trial, our opinion should not be read to
suggest that the government acted properly in this case."

Barraza Cazares sought leave to appeal to the Supreme
Court but was denied. All further appeals also were
denied.

United States v. Stanley Johnson
Stanley Johnson was indicted on drug trafficking

charges in Nebraska federal court in 1998. He reached an
agreement with federal prosecutors and pleaded guilty to
conspiracy to distribute methamphetamine and cocaine.
He also pleaded guilty to possession of a firearm during a
drug-trafficking crime.

The plea bargain required prosecutors to file a motion
seeking a reduction from the federal sentencing
guidelines for Johnson if he provided "substantial
assistance" to the government's continuing investigation.
Although prosecutors acknowledged Johnson kept his
end of the bargain, they failed to file the recommendation
for a lighter sentence.

Johnson was sentenced to 384 months in federal prison
in July 1999. He appealed on grounds that the
government had breached the deal. The 8th Circuit Court
ofAppeals granted his motion, vacated the sentence and
sent the case back to the District Court for resentencing
-- with a requirement that prosecutors file the motion for
a reduced sentence.

Johnson was resentenced to 96 months (eight years) in
federal prison in June 2001 .

United States v. Yah
M, A, Yah -- also known as Allen Cotton -- was
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indicted on charges of bank fraud, aggravated identity
theft and other charges in a 2005 Nebraska federal court
case. He admitted his guilt in a plea-bargain agreement
and was sentenced to 54 months (four years, six months)
in federal prison in October 2006.

Yah appealed his sentence on grounds that federal
prosecutors had reneged on a deal to recommend he
receive a prison term at the lower level of the federal
sentencing guidelines for his conviction. Prosecutors
argued they should not be held to the deal because
subsequent state crimes by Yah showed he had not
accepted responsibility for his wrongdoing.

However, the 8th Circuit Court of Appeals essentially
ruled that a deal is a deal.

"Based upon the terms of the plea agreement, we
conclude the government was unconditionally obligated
to recommend a sentence at the low end of the applicable
guidelines range," the Appeals Court wrote. "Failure to
do so constituted a breach of the plea agreement."

The Appeals Court vacated Yah's sentence and
remanded the case for sentencing by a different judge.

Yah ultimately didn't fare much better than he had
originally. He was sentenced to 50 months in federal
prison in December 2007.

NEVADA

United States v. Blanco
A federal court in Nevada vacated a defendant's

conviction on drug charges after the U.S. Court of
Appeals for the 9th Circuit found that the government
had "suppressed" information about benefits provided to
a key prosecution witness.

The defendant, Rene Blanco, was convicted in 2002 of
three drug charges. The 9th Circuit found that the
government's case depended "heavily" on the testimony
of a paid informant, Pedro Rivera-Barriga, a Mexican
national who was provided a "special parole visa" in
return for his work for the U.S. Drug Enforcement
Administration. During the defendant's trial, the defense
argued that the informant was lying. The government did
not disclose the informant's name until shortly before
trial, out of fear for his safety. The defense specifically
requested information about the informant's immigration
status, which the government did not provide. The
defendant was convicted by a jury and sentenced to 151
months (12 years, seven months) in prison.

The 9th Circuit called it "obvious" that "the
government suppressed information that should have
been turned over." It said "any competent lawyer would
have known that Rivera's special immigration treatment
by the INS and the DEA was highly relevant
impeachment material." The court noted the DEA was
providing this information to the prosecutor "only
reluctantly, and in some instances not at all." It said it
was "likely" that the prosecutor did not know about the
informant's special immigration status.

The court said the trial court should "flush out the truth
from behind the government's veil." It ordered the
government to turn over all information about the

informant to the District Court. The District Court
conducted a private review of the material in the judge's
chambers. On Jan. 31 , 2006 -- more than three and a half
years after he was sentenced to prison -- the District
Court vacated the defendant's conviction and sentence.
The defendant then agreed to plead guilty to one count
and was sentenced to time served.

United States v. Chapman
A federal court in Nevada dismissed an indictment

against Daniel Chapman and two co-defendants in a
complex securities fraud case in 2006 because a
prosecutor failed to turn over several hundred pages of
evidence the defense could have used to raise questions
about the reliability of government witnesses.

The 9th Circuit Court of Appeals affirmed the
dismissal in a ruling that found "flagrant" prosecutorial
misconduct. The decision called the government's
behavior "prosecutorial misconduct in its highest form;
conduct in flagrant disregard of the United States
Constitution; and conduct which should be deterred by
the strongest sanction available."

The Appeals Court concluded: "The government
egregiously failed to meet its constitutional obligations"
to disclose evidence that could raise doubts about the
strength of the prosecution case and witnesses. "It failed
to even make inquiry as to conviction records, plea
bargains and other discoverable materials concerning key
witnesses until after trial began. It repeatedly
misrepresented to the District Court that all such
documents had been disclosed prior to trial. The
government did not admit to the court that it failed to
disclose" the material "until after many of the key
witnesses had testified and been released. Even then, it
failed to turn over some 650 documents until the day the
District Court declared a mistrial and submitted those
documents to the court only after the indictment had
been dismissed. This is prosecutorial misconduct in its
highest form; conduct in flagrant disregard of the United
States Constitution; and conduct which should be
deterred by the strongest sanction available. Under these
facts, the District Court did not abuse its discretion in
characterizing these actions as flagrant prosecutorial
misconduct justifying dismissal. Nor did it abuse its
discretion in determining that a retrial -- the only lesser
remedy ever proposed by the government -- would
substantially prejudice the defendants."

The Appeals Court also wrote: "The government's
tactics on appeal only reinforce our conclusion that it still
has failed to grasp the severity of the prosecutorial
misconduct involved here, as well as the importance of
its constitutionally imposed discovery obligations.
Accordingly, although dismissal of the indictment was
the most severe sanction available to the District Court, it
was not an abuse of discretion."

It was Assistant U.S. Attorney J.G. Damm who
ultimately turned over the information.

Chapman and his co-defendants were charged with
numerous counts in a complex securities scheme known
as a "box job," in which a small number of owners take
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over shares of a company to manipulate its stock price.
The prosecutors conceded at the 2006 trial that they had
failed to turn over evidence about government witnesses.
The next day -- 25 witnesses into the trial -- the
government delivered the 650 pages of material,
including criminal records involving its witnesses. The
District Court called the prosecutors' conduct
"unconscionable."

Despite the dismissal of the case, both the trial court
and the Appeals Court declined to approve a defense bid
for repayment of legal fees under the Hyde Amendment,
which provides compensation for winning defendants
who show the prosecution was "vexatious, frivolous or in
bad faith." The courts ruled that dismissal of an
indictment does not satisfy the Hyde Amendment
requirement that a defendant must prevail in a case in
order to seek repayment.

After the dismissal was affirmed, the government
petitioned unsuccessfully for a review of the decision by
the entire Appeals Court.

United States v. Esparza-Gonzalez
A U.S. District Court in Nevada in 2006 ordered a new

trial for Osbaldo Esparza-Gonzalez, a defendant who had
been convicted of an immigration charge, after ruling that
a federal prosecutor intentionally discriminated when he
removed a Hispanic member of the jury.

Esparza-Gonzalez, who is Latino, was charged with
illegally re-entering the United States after having
previously been removed.

The jury selection system used for his trial functioned
by assembling a pool of potential jurors. The panel was
to comprise candidates who had not been eliminated
either by peremptory challenges or challenges for cause
by attorneys for the prosecution or defense.

The 9th Circuit Court ofAppeals ruled that the federal
prosecutor's waiver of all but one challenge in effect
"removed the only potential juror with a Latino
surname." A similar process removed the only potential
alternate juror with a Latino surname, the court found.

The defense objected to the outcome at trial. But the
District Court ruled that the defense did not present
sufficient evidence to prove a case of ethnic
discrimination.

After being convicted at trial and sentenced to 57
months in prison, Esparza-Gonzalez appealed.

Citing a "pattern of exclusion," the Appeals Court ruled
that the District Court erred in its decision that the
defense hadn't proved discrimination. The decision sent
the case back to the District Court, which in turn ordered
a new trial over a discrimination violation by the
government.

Esparza-Gonzalez subsequently agreed to plead guilty.
He was sentenced to the prison time he'd already served.

United States v. Green
In 2004, the 9th Circuit Court ofAppeals granted a new

trial for a defendant, Garron Green, convicted of
weapons possession because the prosecutor "improperly

tipped the scale" by repeatedly vouching for the
credibility of a government witness.

The defendant, who had several previous felony
convictions for crimes ranging from weapons possession
to illegally using food stamps, was convicted at trial in
Nevada of possession of a firearm by a felon. He was
convicted in December 2003 and sentenced to 46 months
in prison. The 9th Circuit said the trial prosecutor
vouched repeatedly for one of the government's
witnesses during his closing argument.

Among the statements the prosecutor made:
"I don't believe [Garron Green] was bein' truthful at all.

At all. I found his credibility lacking completely. . . . I
don't believe he was truthful at all.

"You heard [Officer Deering's] testimony. He's gonna
risk his job, risk his pension, risk his career for perjury,
to come in here and lie?"

These statements constitute improper vouching
because the assistant U.S. attorney (AUSA) "deliberately
introduced into the case his personal opinion of the
witnesses' credibility," the court found. "By so doing, the
AUSA usurped the jury's role of evaluating credibility"
and "ignored his special obligation to avoid improper
suggestions and insinuations."

The court said: "This prosecutorial misconduct rises to
the level of plain error. Indeed, vouching is especially
problematic in cases such as this -- where the witness'
credibility is crucial." It said: "The AUSA improperly
tipped the scale in favor of the prosecution by repeatedly
offering his personal opinion of the witness's credibility."

After the 9th Circuit's decision, the defendant agreed to
plead guilty. He was sentenced in September 2005 to
time served.

United States v. Weatherspoon
In 2005, the 9th Circuit Court of Appeals ordered a

new trial for a defendant, Kendrick Weatherspoon,
convicted of illegally possessing a firearm because the
prosecutor made improper remarks during his closing
argument. The Circuit Court strongly criticized the
government's misconduct, and noted that the same
prosecutor had been cited for similar misconduct on at
least two previous occasions.

The court found: "As to the threshold issue of
impropriety, we conclude that prosecutorial misconduct
was clearly involved, both (1 ) because the prosecutor
vouched for the credibility of witnesses and (2) because
he also made arguments designed to encourage the jury
to convict in order to alleviate social problems."

The defendant was charged in 2003 with possession of
a firearm by a felon. The charge stemmed from his
possession of a Ruger P89 handgun in Nevada in July
2001 . He was in a car the police pulled over in Las Vegas
in August 2002. The police found he had outstanding
warrants; a search of the car found the handgun in the
front passenger seat, where the defendant had been
sitting. Neither officer saw him holding the gun, and
forensics were inconclusive.

Weatherspoon was charged on the basis of statements
by the vehicle's other occupants. One witness recanted
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before trial. The other testified at trial that he made his
statement as a "stipulation" for not being arrested on his
own outstanding warrants. The defendant was convicted
at trial.

At trial, the government, in its closing argument, said
the police officers were trustworthy and should be
believed. For example, the prosecutor said: "These are
officers that risk losin' their jobs, risk losin' their pension,
risk losin' their livelihood. And, on top of that if they
come in here and lie, I guess they're riskin' bein'
prosecuted for perjury. Doesn't make sense because they
came in here and told you the truth, ladies and
gentlemen."

The prosecutor, Darin LaHood, also told the jury it
should convict because it would "make you comfortable
knowing there's not convicted felons on the street with
loaded handguns, that there's not convicted felons
carrying around semiautomatic . . ." (He was interrupted
by an objection from defense counsel.) The Circuit Court
said "it is surely worth noting that the self-same
prosecutor has engaged in exactly the same kind of
vouching conduct in two instances that has led other
panels of this court to upset convictions obtained by that
prosecutor."

The Circuit Court concluded: "This was a
comparatively close case that boiled down to a battle
over credibility. In that context, prosecutorial statements
that vouch for the credibility of witnesses and that
encourage the jury to act based on considerations other
than the particularized facts of the case pose a real danger
to the defendant's right to a fair trial."

After the case was remanded, the government entered
into a plea agreement with the defendant. He was
sentenced to 36 months, to run concurrently with a
Nevada state sentence. His original sentence was 120
months. He was sentenced Nov. 9, 2005, and was
released June 15, 2006 (time served). Less than two
months later, he tested positive for marijuana, a violation
of his supervised release. He failed many other drug tests,
and failed to show up for others.

After the Circuit Court issued its opinion, the U.S.
attorney's office moved to modify the order. It asked the
court to strike the word "recidivist" in describing
misconduct by the prosecutor. The court partly granted
(the court rephrased it as "repeat-offender" conduct). The
court added: "That opinion has been revised to delete any
references to the name of the Assistant United States
Attorney who handled the case, as well as making certain
other changes. Hence the original opinion is ordered
withdrawn, and a new opinion has been substituted in its
place."

One member of the Circuit Court panel, partially
dissenting from the majority opinion, wrote: The "United
States Attorney for the District of Nevada candidly
recognizes the mistakes made by his assistant and
ascribes them to a 'lapse of supervision (both at the trial
and appellate level) on the part of the management of the
office, as they are the result of the shortcomings in the
training and experience of the prosecuting Assistant
United States Attorney. ' The United States Attorney
assures us that the errors of his assistant did not arise

from an unethical design, but from a management failure
in his office. I accept the United States Attorney's
willingness personally to take responsibility for these
errors, errors which suggest in turn that the United States
Attorney would be well advised constructively to review
the methods of supervision and training that exist in his
office, and to conduct for his trial lawyers a seminar on
the permissible bounds of argument in the Ninth Circuit.
Reversals on appeal because of prosecutorial missteps
and resulting retrials are a brutal waste of time and
valuable resources. The issues in this case were easily
avoidable."

United States v. Williams
The U.S. Court ofAppeals for the 9th Circuit reversed

a defendant's gun conviction in 2004 because "several
instances of prosecutorial misconduct deprived him of a
fair trial."

The defendant, Nathan Williams, was charged with
possession of a weapon by a felon, and was convicted
after a jury trial. He was sentenced to 64 months (five
years, four months) in prison.

On appeal, however, the 9th Circuit Court of Appeals
found that the prosecutor had "improperly vouched for
the veracity of the government's key witness." The court
also found that the prosecutor had improperly
commented on the defendant's decision not to testify.

"Both forms of prosecutorial misconduct had the effect
of improperly strengthening the key government witness'
testimony," the appeals court ruled.

After the 9th Circuit's decision, the defendant agreed to
plead guilty to possession of a weapon. He was
sentenced to 30 months in prison.

NEW MEXICO

United States v. Cachucha
Thomas Cachucha was indicted in 2005 on a charge of

involuntary manslaughter for a fatal driving-while-
intoxicated accident on a Laguna Indian reservation in
New Mexico.

He reached a plea-bargain deal in which prosecutors
agreed to recommend a sentence within the federal
guidelines for the crime, less two points for Cachucha's
acceptance of responsibility. At sentencing, however, a
federal prosecutor complained the guidelines for the
crime were "way too low."

Cachucha was sentenced in June 2006 to 30 months in
federal prison, well above the 16 months listed in the
federal sentencing guidelines. He appealed the sentence
on grounds the government had breached the plea
bargain.

The 10th Circuit Court ofAppeals agreed.
"The government agrees that it "promised to

recommend that Cachucha receive a sentence within the
advisory guideline range," the Appeals Court wrote. "In
other words, it promised not to seek a higher offense
level or an upward variance from the resulting guidelines
range. Yet that is what the prosecutor did by complaining
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about the applicable guidelines."
The Appeals Court sent the case back to District Court

for resentencing by a different judge. In August 2007,
Cachucha was resentenced to 16 months in prison, or
time served.

United States v. Gonzales
The U.S. Court of Appeals for the 10th Circuit found

that a prosecutor committed misconduct when he
"misled" the court about the availability of a witness,
delayed turning over evidence to the defense and
attempted to interfere with the defense attorney's access
to the witness. The court decided not to exclude the
witness's testimony, but said the trial court could consider
other sanctions, including "censuring or fining the
government attorneys involved in the misconduct, or
recommending disciplinary proceedings against the
government attorneys involved."

The defendants were members of the "Sureno 13"
gang. They were indicted in 1995 for RICO (Racketeer
Influenced and Corrupt Organizations Act) conspiracy,
murder, conspiracy to murder, conspiracy to murder,
attempted murder in aid of racketeering, and narcotics
offenses.

Before the defendants' trial began, the judge ordered
that prosecutors make the witness available to the
defense counsel for an interview. The witness had been in
a rehab facility. Before the interview could take place, the
witness left the facility, in violation of the terms of her
probation. Nonetheless, the appellate court concluded
that prosecutors knew where she was. It wrote that
"although the government knew the whereabouts of the
witness, it failed to give defense counsel access to the
witness as ordered." It said the prosecutor, Thomas
English, "misrepresented the witness' status" to the court.
When the defense finally did depose the witness, the
prosecutor did not produce a copy of her arrest warrant --
which he had brought with him -- until after the
deposition ended, meaning defense counsel could not
question the witness about it. The Circuit Court found
these were "obvious discovery violations."

One judge dissented, saying the witness's testimony
should be excluded, as the trial judge had originally
ordered. The defendant later pleaded guilty.

After the 10th Circuit made its decision, the
Disciplinary Board of the New Mexico Supreme Court
investigated a complaint filed against prosecutor English.
It issued an opinion finding there was not probable cause
to believe he had engaged in intentional misconduct.
Nine months later, the District Court held a private
hearing to determine whether to impose sanctions against
English. English apologized "for any actions on his part
that might have led the court to believe he was not
respecting its authority."

The District Court concluded there would be "no
further sanctions imposed in this matter." Three months
later, the District Court published a summary of the "in
camera" hearing. It said "the fact that this case was very
tense and emotional does not absolve those who are
entrusted with the power and authority of the State of

their responsibilities as Officers of the Court. Armed with
the power to deprive people of their liberty, the
Government has a duty to ensure justice. The
Government is not simply an adversary." It said: "The
Assistant United States Attorney has been before the
State Disciplinary Board for his conduct in this case, and
has suffered the consequences of his conduct in his
community of fellow prosecutors, as well as in the
defense community. The Court trusts that the
Government has learned from this experience, and in
future cases will use its power not simply to gain the best
advantage, but to make decisions that advance the
fairness and integrity expected of those of us entrusted
with the awesome power to decide people's lives."

English filed a motion asking the court to reconsider
this order, which the District Court denied. He appealed.
The 10th Circuit ultimately dismissed English's appeal
for lack of standing, because it said the District Court's
summary did not make any new factual findings about
how the case had been prosecuted. English was named
secretary of New Mexico's state Department of Public
Safety in 2001 ; he now works as an administrative law
judge for the Social Security Administration in Lansing,
Mich.

United States v. Torres
Alfredo Torres spent about three years in prison on a

drug conviction before a federal appeals court granted
him a new trial on grounds that federal prosecutors in his
2007 New Mexico case failed to disclose evidence about
the credibility of a government witness.

Torres was convicted of one count or more of
distributing methamphetamine after police conducted a
controlled buy using a confidential informant. Much of
the government's case rested on testimony in which the
informant identified Torres as a drug seller.

Torres was sentenced to 70 months (five years, 1 0
months) in prison.

But the 10th Circuit Court of Appeals ruled that the
government acted improperly by failing to give the
defense evidence that the informant had breached a prior
agreement with the Drug Enforcement Administration in
2004 and had been the subject of criminal allegations in
2005. The defense additionally wasn't told that the
informant misidentified Torres during a 2005 DEA
debriefing, the court found.

Failure to make those disclosures, the Appeals Court
found, "raises a reasonable probability that the outcome
in this case might have been different."

"This is a case where the agents' identification is weak
at best and no physical evidence exists to link the
defendant to the alleged crime," the Appeals Court ruled.
"The government's near-total reliance on the testimony of
the CI (confidential informant) to establish that Mr.
Torres was indeed the person participating in the
controlled buy requires a new trial."

After the Appeals Court ruled, the government moved
to dismiss its charges against Torres. The motion cited
lack of evidence. The District Court dismissed the
indictment.
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Torres was in federal custody from Aug. 12, 2006 --
when he was convicted -- until sometime around August
2009, when he was released to a halfway house.

NEW YORK EASTERN

United States v. Farmer
The U.S. Court of Appeals for the 2nd Circuit ordered

in 2009 that a defendant be retried on attempted murder
charges because of the prosecutor's "flagrant abuse" in
repeatedly using the defendant's gang nickname to
prejudice the jury. The government later dropped three
counts against the defendant.

The defendant, Laval Farmer, was convicted of
murdering one person and attempting to murder another,
as well as various firearms offenses. Prosecutors alleged
that the crimes were related to Farmer's position in the
Bloods street gang in New York. At trial, federal
prosecutors elicited testimony that Farmer was known
among other gang members by the nickname "Murder."
"Thereafter," the 2nd Circuit said, "the prosecution used
the nickname promptly, repeatedly, and in ways
calculated to intensify the prejudice." One prosecutor
used the nickname nearly 30 times, "a flagrant abuse."

The 2nd Circuit reversed the defendant's attempted
murder conviction. It said: "In this case, the prosecutors,
in their addresses to the jury, invited prejudice by
repeatedly emphasizing Farmer's nickname in a manner
designed to suggest that he was known by his associates
as a murderer and that he acted in accordance with that
propensity in carrying out the acts charged in the
indictment. This abuse of Farmer's nickname entitles
Farmer to a new trial for the attempted murder of
Patterson and the related firearms offenses." In all, the
court reversed Farmer's conviction on three counts;
however, it said the murder conviction could stand
because the other evidence against Farmer was
overwhelming.

Farmer had been sentenced to life plus 25 years. After
the 2nd Circuit's decision, prosecutors asked the court to
dismiss the three charges for which the court had ordered
a new trial because the surviving murder and conspiracy
charges would still require him to serve his original
sentence.

United States v. Gil
The U.S. Court ofAppeals for the 2nd Circuit in 2002

ordered a new trial for a defendant convicted of mail
fraud because it found prosecutors had failed to turn over
evidence to his attorneys.

The defendant, John Gil, was convicted of mail fraud
for submitting inflated invoices on a contract for heating,
ventilation and air-conditioning work at offices of the
New York City Off-Track Betting Corporation (OTB).
His defense to the allegations was that OTB authorized
the charges, and that they were part of a "side agreement"
with the company to pay him for work outside the scope
of the original contract. The jury disagreed and found
him guilty.

However, the 2nd Circuit found that prosecutors had
failed to turn over evidence that could have supported
Gil's claim, including an "internal OTB memorandum
[that] reflects an agreement by OTB officials to pay Gil
in a manner that deviated from the written contract
terms; confirms that Gil was doing extra-contractual
work for OTB; and references a meeting in the office of
OTB's general counsel that may or may not be the one at
which Gil claims to have received authorization for the
disputed billings."

Prosecutors gave the memo to Gil's attorney two days
before the trial began. It was among two boxes full of
documents delivered that day, and Gil's attorney did not
find it until five months after Gil was found guilty. The
2nd Circuit said turning over the memo in this was
tantamount to hiding it: "The two-page memo was not
easily identifiable as a document of significance, located
as it was among reams of documents, and indexed as
Dorfman 3500 material on page 12 of the exhibit list.
Although the government discounts the significance of
the memo, and reasonable minds can differ about that
(the district judge, for one), the government runs a
certain risk when it turns over so late documents sought
by the defense for so long." It concluded: "The
government has not otherwise undertaken to justify its
failure to find and timely deliver the .. . memo, and there
is no obvious explanation for this failure in light of the
defendant's numerous requests for such documents." The
appellate court reversed his conviction.

After the 2nd Circuit's decision, Gil pleaded guilty in
exchange for a sentence of time served.

United States v. Palladino
John Palladino was indicted on a charge of transmitting

a threat via interstate commerce -- allegedly threatening
physical harm to a man who had failed to pay a debt. He
reached a plea-bargain deal in which prosecutors agreed
to recommend a sentence of six to 12 months, the lower
end of the federal sentencing guidelines.

But another federal prosecutor, different from the one
who handled the plea negotiations, argued at sentencing
for a sentence at the higher end of the federal guidelines.
After those arguments, the District Court judge sentenced
Palladino to 18 months.

Palladino appealed. The 2nd Circuit U.S. Court of
Appeals ruled that federal prosecutors had breached the
plea bargain terms and ordered Palladino be given an
opportunity to withdraw his guilty plea. But the Appeals
Court stayed its mandate to give Palladino a chance to
consider whether it was in his best interest to withdraw
the plea and risk the chance the government would insist
on the enhanced sentence in either a new plea bargain or
in a trial.

There is no indication in the court docket that Palladino
withdrew his plea.

NEW YORK NORTHERN

United States v. Paul Peterson
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Paul Peterson was a restaurant owner in Upstate New
York who allegedly hired a man to torch two of his
competitors' establishments, along with his own. Peterson
was originally charged with arson-related offenses in a
1998 New York federal court case.

Before trial, the government used anti-terrorism
statutes enacted after the 1993 World Trade Center
bombing to raise the seriousness of the charges -- and
increase the potential prison sentence for a conviction.

Peterson was convicted on all five counts against him.
That meant he faced 75 years in prison.

After the conclusion of the trial, defense attorney James
Long learned that prosecutors had not turned over
investigators' notes regarding statements of prosecution
witnesses against Peterson. The witnesses included the
man Peterson had allegedly hired to torch the restaurants.
The man had pleaded guilty to conspiracy and cooperated
with prosecutors.

Judge Lawrence Kahn ruled that the mistake by
Assistant U.S. Attorney Paul Silver had been inadvertent.
Nonetheless, the judge ordered a new trial because
discrepancies in the notes "would have had a significant
chance of creating reasonable doubt in the minds of
enough jurors to prevent [the] defendant's conviction."

Peterson ultimately agreed to plead guilty to two of the
lesser counts in the indictment. He was sentenced to 120
months in prison and was ordered to pay $26,937 in
restitution.

United States v. Perez
The federal court in New York vacated a defendant's

conviction for re-entering the United States illegally,
because it found that the government had failed to
disclose that the defendant was actually a citizen and
could not have committed the crime. By the time the
District Court ruled, the defendant, Duarnis Perez, had
served 57 months in prison.

Perez was deported to the Dominican Republic in 1996.
In 2000, he was arrested again in New York, and charged
with re-entering the United States illegally from Canada.
At the time, both the prosecutor and the defense believed
Perez was a citizen of the Dominican Republic. Perez
was convicted of illegal re-entry and sentenced to 57
months in prison. After he was released from prison,
Perez met with an Immigration and Customs
Enforcement official to begin deportation proceedings.
The official told Perez that he was a U.S. citizen; he had
become a citizen in 1988 when his mother was
naturalized. "In effect, Perez was notified that he had
been wrongfully deported in 1996 and, thereafter,
wrongfully incarcerated for illegal re-entry." The
defendant then filed a habeas petition to vacate his
conviction.

The District Court found that "petitioner's
constitutional right to due process was violated when the
Government failed to disclose to him, upon prosecuting
him for illegal re-entry, that he was, in fact, a United
States citizen." It said the government -- the Immigration
and Naturalization Service (INS), and later the
Department of Homeland Security -- had a record of the

defendant's naturalization, and that the prosecutor should
have known about that record. "The government had
constructive knowledge of the fact that Petitioner was a
United States citizen."

Perez later tried to sue government officials, but U.S.
District Judge Lawrence Kahn, the same judge who had
found a constitutional violation in the second attempt to
deport him, dismissed the lawsuit.

NEW YORK SOUTHERN

United States v. Cardoso
In 2009, the U.S. District Court in New York City

ordered that a defendant, Carmen Cardoso, who had been
convicted of conspiring to distribute narcotics, should be
resentenced because prosecutors failed to turn over
evidence that raised questions about the credibility of a
key witness.

At trial in 2006, the government failed to turn over
evidence that could have been used to challenge the
credibility of one of its witnesses, Miguel Diaz. The
District Court said three years later that it was
"persuaded that the suppression of the impeachment
evidence by the Government undermines confidence in
the sentence Petitioner ultimately received" and violated
Brady v. Maryland. That sentence was based in part on
testimony from Diaz that Cardoso had a supervisory role
in the drug distribution conspiracy, which ratcheted up
her original sentence. Specifically, the government knew
that its witness had engaged in other drug activity while
he was free on bail and did not reveal that to Cardoso or
her lawyers until 2008, after she was sentenced.

The District Court, in ordering Cardoso to be
resentenced, said there was no guarantee that her
sentence would be reduced. And, indeed, it was not. In
2007, the defendant was sentenced to 150 months (12
years, six months) in prison in 2007. After the 2009
ruling by the District Court, she was resentenced to 150
months, the same as before.

United States v. Rivas
The U.S. Court ofAppeals for the 2nd Circuit ordered

a new trial in 2004 for a sailor convicted of smuggling
drugs on a ship bound for the United States after finding
that the prosecution failed to disclose that another sailor
had confessed to having brought the drugs aboard.

The defendant, Edgar Rivas, was charged with various
drug crimes. He was accused of smuggling more than 5
kilograms of cocaine aboard a foreign freighter, the M/V
Antwerpen, which had traveled from Venezuela to the
United States. The defendant told investigators that the
drugs were not his, and that they must have belonged to a
shipmate who had shared a room with him for part of the
voyage. The defendant was convicted based on the
shipmate's testimony.

At trial, the shipmate testified he last met with the
government on Jan. 3, before the trial began. After the
trial ended, though, a government translator told the
defense that the witness had met with prosecutors on Jan.
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6, the day the trial began, and that he had told them that
he was the one who had brought the package of drugs
aboard.

The 2nd Circuit found that the government had failed
to disclose to the defense that the shipmate had told them
on the day the trial began that he had brought the cocaine
aboard the ship. It found that this failure violated the
government's constitutional duty to disclose exculpatory
evidence, because the defense theory was that the
shipmate had brought the drugs aboard. It said "the
disclosure would have been especially significant when
added to the evidence that [the shipmate] had trafficked
in narcotics before, had lied to customs agents about his
dealings in narcotics, had shared the cabin in which the
narcotics were found with Rivas, had known exactly
where the narcotics were hidden in the cabin, had had a
falling out with Rivas, and had been accused by Rivas of
possessing narcotics on the Antwerpen." It said the
"government's 'tactical reason' for non-disclosure -- that
having [shipmate Genebraldo Pulgar-Sanchez] recount
his receipt of the narcotics 'might well have confused
him' -- is totally unacceptable."

The Circuit Court also wrote: "We note with some
dismay the prosecutor's failure during the trial to correct
the falsity of [the shipmate's] testimony that his last
meeting with Government officials had occurred on
January 3, when in fact he had met with them on January
6, the day the trial started. This is not just a minor
discrepancy about dates. The false testimony prevented
defense counsel and likely the jury from learning that
during the concealed interview [he] had admitted
bringing the cocaine on board the ship."

The defendant was originally sentenced, in 2003, to
121 months (10 years, one month) in federal prison. After
the 2nd Circuit's decision, the government declined to
retry him.

United States v. Rivera
David Rivera was indicted on a heroin conspiracy

charge after a Drug Enforcement Administration sting
operation against an alleged Bronx, N.Y., drug
distribution gang. Investigators initially arrested his
brother by mistake, then learned that Rivera was away on
U.S. Army assignments, first as a reservist, then on active
duty in the Bosnian theater. The government opted not to
arrest him until he returned from a tour of active duty in
Hungary in October 1997. His co-defendants had pleaded
guilty six months before his arrest.

After arraignment, Rivera's attorney agreed to a one-
month continuance to discuss whether Rivera would
cooperate with investigators in a separate RICO
(Racketeer Influenced and Corrupt Organizations)
investigation.

Over the next few months, federal prosecutors sought
and obtained continuances after telling the federal
magistrate court that the cooperation discussions were
continuing. Each time, the prosecutors told the court that
Rivera's attorney had agreed to the continuances. In fact,
she had not, and she did not know about the
adjournments.

Ultimately, Rivera filed a motion seeking to dismiss
the indictment with prejudice for violation of speedy trial
rules.

District Court Judge Allen Schwartz ruled in October
1998 that the indictment should be dismissed, but said
the government's conduct in the case, while bad, stopped
short of bad faith.

"The picture which emerged over the course of the two
days of hearings held by the Court is one of, at best,
governmental indifference or, at worst, deliberate delay
on the part of the Government in hopes of inducing
cooperation on the part of Mr. Rivera in a contemplated
RICO action involving a number of alleged murders,"
Schwartz wrote.

After considering the testimony and issues, the judge
ordered that the dismissal be granted with prejudice,
which meant the charges could not be refiled.

The judge said "the Government's handling of this
matter evidenced, at best, the 'demonstrably lackadaisical
attitude' condemned by the (U.S. Court of Appeals for
the) 2nd Circuit" in a series of cases. "We note, in
particular, the delays in apprehending Mr. Rivera,
transporting him to New York, and producing him for
arraignment; the repeated misrepresentations made to
magistrate judges in regard to Mr. Rivera's consent to
adjournments and the status of plea discussions; and
Magistrate Judge Grubin's dismissal of the complaint in
light of the Government's failure to have complied with
Magistrate Judge Katz's directive. The Court also notes
that the Government's inattention to detail extended
through the briefing of the current motion, as detailed" in
the decision.

United States v. St. Germain
A U.S. District Court in New York in 2004 ordered a

new trial for Robert St. Germain, an IBM executive
convicted in a kickback scheme, because the government
waited until virtually the eve of trial before giving the
defense evidence that could have undercut the testimony
of the prosecution's star witness.

St. Germain was convicted at a bench trial of two
counts of submitting false income tax returns and one
count of wire fraud. The head of the Reutilization
Department at IBM, St. Germain was convicted of
steering business to another company, Cerplex, from
which he received kickbacks "through a confederate (and
former lover)."

He was sentenced to 63 months in prison. After the
conviction, St. Germain brought a habeas corpus motion
alleging the government had failed to disclose favorable
evidence.

The government's key witness was Linda Schultz, St.
Germain's confederate and ex-lover. She began
cooperating with the prosecution only five weeks before
trial. She was the only witness who testified of her own
personal knowledge about the alleged kickback scheme
and where kickback funds went.

Federal prosecutors did not disclose grand jury
transcripts of two of Schultz's fellow employees, whose
testimony differed from hers on key points, until just
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before trial. Defense counsel did not read the transcripts
until during a break in Schultz's testimony. As a result,
the defense did not have an opportunity to interview the
fellow employees immediately and fully develop the
testimony discrepancies during the trial.

Ruling that prosecutors had failed to provide timely
disclosure of evidence favorable to the defense, the
District Court said: "It can be risky for the Government
to play its cards too close to the vest. Here, the practice
has proved costly."

The court concluded "that the Government failed,
whether deliberately or inadvertently, to disclose material
exculpatory evidence in sufficient time for the defense to
make use of it" and ordered a new trial.

After the ruling, St. Germain agreed to plead guilty in
exchange for a sentence of time served and a $30,000
fine. However, the fine was paid by the government, out
ofmore than $750,000 he agreed to forfeit.

United States v. Stein
A federal court in New York threw out charges against

1 3 defendants charged in a high-profile financial crime
case in 2007 because prosecutors improperly pressured
their employer, the accounting firm KPMG, to stop
paying their legal fees.

The defendants -- all of them former employees of
KPMG -- had been charged as part of a case alleging that
the company engineered illegal tax shelters for clients.
KPMG paid the defendants' attorneys' fees, following a
long-standing practice of paying employees' legal bills in
cases related to their work for the company, and
dismissed the charges against them.

The District Court said it "reached this conclusion only
after pursuing every alternative short of dismissal and
only with the greatest reluctance. This indictment charges
serious crimes. They should have been decided on the
merits as to every defendant. The Court well understands,
moreover, that prosecutors can and should be aggressive
in the pursuit of the public interest. It respects the
distinguished record of the United States Attorney's
Office for the Southern District of New York, which long
has been, and continues to be, a model for the nation. But
there are limits on the permissible actions of even the
best prosecutors."

It said: "This is intolerable to a society that holds itself
out to the world as a paragon of justice. The
responsibility for the dismissal of this indictment as to 1 3
defendants lies with the government."

The U.S. Court of Appeals for the 2nd Circuit upheld
the dismissal in 2008. It found that the government
"unjustifiably interfered with defendants' relationship
with counsel and their ability to mount a defense, in
violation of the Sixth Amendment."

United States v. Wang et al
Chen Yong Wang and Xing Qi Fu were Chinese

defendants accused in a 1999 New York federal court
indictment of conspiring to traffic in kidneys and corneas
of death row inmates from China.

District Court Judge Deborah Batts instructed federal
prosecutors to give the defense all material that could
raise doubts about whether the defendants were guilty.
But the government delayed for seven months before
disclosing that the heart of the case would involve an
informant, Paul Risenhoover, who had helped
investigators secretly record meetings about the alleged
plot.

Prosecutors had broken off contact with Risenhoover
after learning that he advocated overthrowing the
Chinese government by any means necessary, including
force. Prosecutors also learned that Risenhoover had
tried to force Chinese immigrants to join an association
in which he was involved, so he'd have leverage over
them.

Defense attorneys attempted to depose Risenhoover
after learning about the belated disclosure. But by then
he had left the country. Risenhoover's absence left the
defendants faced with the legal dilemma of either
testifying in their own defense regarding the recordings,
or not challenging the tapes' content. The defense moved
to dismiss the indictment.

Judge Batts granted the dismissal motion, ruling that
"these significant questions present the strong probability
that to proceed to trial would violate the Fifth and Sixth
Amendments and the sense of fairness that is inherent in
our judicial system. The cumulative effect of the
Government's actions, delay and inaction, and PR's (Paul
Risenhoover's) resultant unavailability, would deny
Defendants a fair trial."

The judge also sharply criticized federal prosecutors.
"Statements to the effect that PR (Paul Risenhooven)
forces Chinese immigrants to join his Pacific Lighthouse
Mission when they come to him for immigration help, so
that he could have some leverage on them should he need
them, is disturbing. While this case was apparently
dropped in the lap of the Government by the politically
motivated Wu and Risenhoover, there appears to have
been no objective investigation or verification of the
informants by the Government."

The judge concluded: "It appears that the Government
failed to investigate independently PR's (Paul
Risenhooven's) reliability and credibility, or any possible
bias or motive in a timely fashion, and then cut off all
contact with him in June or July 1998. The Government
cannot insulate its case by disavowing the one individual
who made the case and then led to the case being brought
to the Government's attention."

Prosecutors initially moved to appeal the dismissal.
However, they subsequently moved to dismiss the case.

NEW YORK WESTERN

United States v. Griffin
Michael Griffin was indicted and convicted on

repeatedly accessing and downloading child pornography
in a 2004 New York federal court case. He pleaded guilty
and was sentenced to 120 months in prison.

Griffin appealed the sentence, arguing that federal
prosecutors had breached a plea-bargain deal. He argued
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that the government had agreed not to oppose a two-level
downward departure from the federal sentencing
guidelines based on Griffin's acceptance of responsibility
for the crime.

The 2nd Circuit Court ofAppeals ruled that prosecutors
breached the plea bargain by alerting the District Court to
"troubling" questions about whether Griffin had truly
accepted responsibility for his crime. Although the
District Court judge said he was not influenced by the
prosecutors, the Appeals Court remanded the case for
sentencing by a new judge.

"This was well beyond the pale," the Appeals Court
wrote in a split decision about the government's action.
"No discussion of an acceptance of responsibility
adjustment was solicited by the court. It was not an effort
simply to correct an inaccurate representation of relevant
sentencing law. Nor did the government merely provide
information or evidence in response to any statements by
the defendant. Instead, the government, on its own
initiative, warned the court about what it considered to be
'troubling' statements by the defendant in his submission
to the court in anticipation of sentencing."

Griffin was resentenced to 48 months in prison,
including credit for time served, in December 2008. His
original 120-month sentence had been imposed in July
2005.

United States v. Thomas
A.J. Thomas was a convicted felon who was indicted

and convicted of possessing ammunition in a 1999 New
York federal court case. He was prohibited from having
ammunition as a result of a prior conviction.

During his trial, police and other witnesses said
Thomas had been wearing a blue coat earlier on the night
he was arrested. He wasn't wearing the coat inside the
house where cops made the arrest. But police found a
blue coat, with eight rounds of ammunition in the pocket,
inside the house at the time of the arrest.

Thomas' boss testified he had found the coat and had
absentmindedly placed the bullets in a pocket while
wearing it. He testified he thought the coat belonged to
Thomas, and subsequently returned it to the defendant.
Testifying in his own defense, Thomas essentially echoed
his boss's account.

But prosecutors had obtained Thomas' earlier statments
from an administrative proceeding in which he'd testified
he'd been wearing his blue coat on the night of the arrest.

The defense moved to suppress the earlier testimony on
grounds that prosecutors failed to disclose it until after
Thomas took the stand. The District Court denied the
request. Thomas was convicted and sentenced to 51
months in prison plus 21 months for violating the terms
of his supervised release on the prior conviction.

He appealed on grounds that the government should
have disclosed his earlier statement before the trial. The
2nd Circuit Court of Appeals granted the motion,
rejecting prosecution arguments that the prior testimony
did not have to be turned over. The Appeals Court
reversed Thomas' conviction and sent the case back to
District Court for retrial.

"We are persuaded that Thomas has shown that he was
prejudiced substantially with the jury by the
government's failure to produce the transcript before
Thomas took the stand," the Appeals Court wrote. "In all
probability, he would not have testified had the transcript
been disclosed promptly, and the government's remaining
evidence was not so strong as to make prejudice
unlikely."

The Appeals Court judges added: "Although we are
troubled by Thomas' own apparent lack of candor in his
direct testimony, the conviction cannot stand and Thomas
is entitled to a new trial. The government of course . . .
will be free to make any appropriate use of the
administrative transcript now that it has been turned over
to Thomas."

Thomas agreed to a plea-bargain deal with prosecutors.
He was sentenced to 33 months in prison for the
conviction, a substantial reduction from the sentence he'd
originally received.

NORTH CAROLINA EASTERN

United States v. Talley
The 4th Circuit Court of Appeals in 1998 ordered a

new trial for William Correy Talley, overturning his
North Carolina federal court conviction on drug charges,
because the prosecutor alleged in closing arguments to
jurors that Talley had also murdered someone.

The Appeals Court called the argument "a deliberate,
calculated decision to assert facts not in evidence in
order to divert the jury from the real issues in the case."

"Talley asserts that the murder argument, a last-minute
surprise that went beyond the evidence, was
prosecutorial misconduct that deprived him of a fair trial.
We agree," the Appeals Court concluded.

The defendant had been charged as part of a drug
trafficking case, not a homicide. The government did not
produce any evidence to show Talley had killed anyone.
Another man had been convicted in state court of
murdering the driver.

Prosecution evidence showed that Talley had shot at a
car. But the Appeals Court noted that the prosecutor had
produced no evidence of bullet holes, blood and "no hint
of what had become of the driver." In so doing, the
prosecutor "violated a fundamental rule, known to every
lawyer, that argument is limited to the facts in evidence."

The Appeals Court found that the murder argument left
Talley's defense "blindsided when it was too late too
investigate the matter and present a defense."

"The argument was extraneous and indefensible
overkill that we cannot write off as harmless," the
Appeals Court concluded in a ruling that sent the case
back to the District Court for retrial. "We believe the risk
is too great that Talley was convicted because the jury
thought he was a murderer, a reason wholly irrelevant to
his guilt or innocence on the charges in the indictment."

Talley was retried and found guilty in August 1998. He
was originally sentenced to life in prison, but was
resentenced to 360 months (30 years) behind bars in
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August 2000 after another Appeals Court ruling. He
subsequently filed several unsuccessful challenges to his
sentence.

NORTH CAROLINA MIDDLE

United States v. Cargill
In 2001 , the U.S. Court of Appeals for the 4th Circuit

criticized a prosecutor for failing to tell the defendant and
court that a prosecution witness had testified falsely,
saying the prosecutor "simply failed" in his duty of
candor. But, on a 2-1 vote, it said the government had
enough other evidence that the defendants' crack
convictions should not be reversed and a new trial
granted.

Four defendants -- Frederick Cargill, Anthony Neal,
Ronald Neal and Christopher Neal -- were convicted in
North Carolina of conspiracy to distribute cocaine base,
or crack. Part of the government's case was based on the
testimony of Lee Settle, who had pleaded guilty to an
indictment charging him with participation in an
unrelated drug conspiracy. The same prosecutor handled
that case. When Settle's co-defendant appealed to the 4th
Circuit, the assistant U.S. attorney "argued forcefully that
Settle was a member of [the] conspiracy." Settle testified
against the defendants in this case hoping to obtain a
sentence reduction in his case.

In the Cargill trial, Settle testified about the defendants'
drug operation, which allegedly included drug runs
between North Carolina and New York. A defense
attorney inquired about his criminal history to impeach
his credibility; Settle denied that he had been involved in
the first conspiracy. On redirect, the prosecutor asked
Settle to describe his involvement in that conspiracy and
he replied "basically none." The prosecutor also argued in
his closing argument that Settle was telling the truth.

The District Court, reconsidering the convictions,
found that the prosecutor knew or should have known
that the testimony was false, and that he failed to inform
the defense and the court. The District Court ordered a
new trial.

The Circuit Court, in its 2001 opinion, overruled the
District Court and said no new trial was needed, though it
agreed with the District Court that the "government failed
to fulfill its duty to inform the defendants of Settle's false
testimony. . . . The [assistant U.S. attorney] AUSA simply
failed in that duty."

A new trial was unnecessary, the Circuit Court
concluded, because Settle's false testimony could not
have impacted the jury's verdict, given that the evidence
of the defendants' guilt was so overwhelming. "This does
not mean, however, that we condone in any way the
government's conduct. . . . We emphasize that we do not."

The dissenting member of the Circuit Court, Judge
Widener, said the defendants should have been granted a
new trial. "Without Settle's testimony," Widener said,
"the Government's case would not have been as
overwhelming and there was a reasonable likelihood that
the jury could have reached a different verdict, if they

had known .. . that Settle was giving false testimony."
The Circuit Court expressly declined to identify the

prosecutor in its opinion.

NORTH CAROLINA WESTERN

In re Grand Jury Subpoena
Federal investigators in North Carolina's western

district conducted parallel criminal and civil
investigations in 1995-96 of pricing practices by Baker &
Taylor, the nation's largest book wholesaler. The
investigation focused on whether the firm had
overcharged institutional customers, including federally
funded libraries.

Some of the federal attorneys and investigators who
worked on the civil case also had knowledge of
developments in the criminal investigation.

On the same day that the District Court judge presiding
over the civil case temporarily stayed pretrial discovery,
federal prosecutors decided to use a grand jury to assist
with the criminal investigation. The grand jury issued a
subpoena seeking the identical information sought by the
government for the civil case.

A U.S. District Court quashed the subpoena, ruling that
the legal tactic amounted to a "thinly veiled effort to
circumvent" the court-ordered stay of the civil case.

The government appealed the ruling. The 4th Circuit
Court of Appeals affirmed the District Court. "In the
absence of sufficient evidence to the contrary, we
conclude that the district court did not commit clear error
in finding that the government sought the .. . subpoena
solely for the purpose of obtaining discovery for the civil
proceeding," the Appeals Court ruled.

However, the Appeals Court ruling said the
government should be allowed to renew the grand jury
subpoena after the civil stay was lifted.

OHIO NORTHERN

United States v. Garner
The defendant, David Garner, was charged with two

carjackings and using a firearm during the commission of
a crime.

At a trial that began Nov. 7, 2005, in the U.S. District
Court in Ohio, he was acquitted of one vehicle theft,
which happened June 4, 2005; the jury could not reach a
verdict about the other, which happened May 10, 2005.
The second charge, on which the jury could not agree,
was that the defendant was one of two men who
carjacked a man in his Cleveland driveway. The victim
said a masked man hit him on the head with a gun,
forced him to the ground at gunpoint, and took a
cellphone and $10 from his pockets. The stolen truck was
recovered four months later; inside the truck was the
victim's stolen cellphone. The defendant's alleged
accomplice, Bryce Smith, pleaded guilty during the trial
and then testified against Garner.

Retrial on the remaining counts against Garner was set
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for Nov. 21 , 2005, 11 days after the end of the first trial.
Before the second trial, the government obtained a list

of the calls made on the victim's cellphone immediately
after the carjacking, and sought to find out whether
anyone who had been called knew the defendant.
Prosecutors did not turn the list of cellphone calls over to
the defense until the start of the second trial. The defense
sought a continuance to allow time to examine the list,
but the trial judge declined. The government had the
records for five days before turning them over to the
defense. That left the defense unable to question a key
government witness about calls made from the phone. At
the end of the second trial, the defendant was convicted.

In November 2007, the U.S. Court of Appeals for the
6th Circuit found that because of the government's failure
to turn over the cellphone records earlier, "Garner did not
receive a fair trial." The Circuit Court also noted that one
of the witnesses, the victim's girlfriend, had a past
relationship with Smith, the other carjacker, and may
have been motivated "to protect two friends at the
expense of someone unknown to her." Garner's
conviction was reversed, and the Circuit Court ordered a
third trial.

In July 2008, the government decided not to re-
prosecute Garner because he was serving a 20-year
sentence in an unrelated drug case.

United States v. Vaughn
This Ohio federal court case involves two competing,

Rashomon-like views of the same event. Prosecutors
charged that Brian Wesley Vaughn, a convicted felon, had
a gun when he struggled with police who found him
sleeping on an Ohio bus in 1995. Vaughn, who is
diabetic, said he awakened from insulin shock and
inexplicably found himself lying on a bus platform with
cops holding him down after pepper-spraying him.

Vaughn was convicted of being a felon in possession of
a firearm. He was sentenced to 115 months (nine years,
seven months) in prison. He appealed on grounds of
prosecutorial misconduct. His attorney argued that the
federal prosecutor's closing argument violated Vaughn's
rights by sarcastically asking why the defendant waited
until taking the witness stand at trial before claiming that
arresting officers had planted the gun on him.

The 6th Circuit Court of Appeals agreed that the
argument had violated Vaughn's right to remain silent,
even though the court record wasn't clear about whether
the defendant had been given a Miranda warning. The
Appeals Court reversed the conviction and sent the case
back to the District Court for a new trial.

"Vaughn's story is neither transparently frivolous nor
totally implausible," the Appeals Court concluded. "After
having gang-tackled an obviously impaired man to the
ground, pepper-sprayed him, caused cuts and abrasions to
his face, and then removed his pants, the officers
understandably may have gotten nervous about keeping
their jobs when they discovered that Vaughn's behavior
was due to the effects of insulin shock. The city
prosecutor, in fact, dropped the criminal trespass charges
against Vaughn the very next day. In such a situation,

planting a gun on Vaughn does not seem so incredible or
fanciful as to be totally unworthy of belief. For all of the
above reasons, the prosecutor's comments concerning
Vaughn's silence were not harmless beyond a reasonable
doubt."

Vaughn was retried and again found guilty. Given
credit for time served, he was sentenced to 110 months in
prison.

OREGON

United States v. Danielson
In March 2003, the U.S. Court of Appeals for the 9th

Circuit criticized prosecutors in the case of a hunting
guide, William Dennis Danielson, charged with selling
illegally killed deer for "deliberately and affirmatively"
taking steps to gain privileged information about the
defendant's trial strategy. It remanded the case to the
District Court to determine whether a new trial was
required.

The defendant, a hunting guide in Medford, Ore., was
convicted in April 2000 of transporting and selling a deer
killed by one of his clients without an appropriate state-
issued tag. He was also charged with illegally selling
deer and elk antlers, and with a separate count of
illegally killing and transporting deer. He was acquitted
by a jury of those two counts; he was convicted only of
one count of selling and transporting the deer, a felony.
He was sentenced to 18 months in prison.

After the defendant was indicted, one of his tenants,
Wayne Sava, contacted the police. The tenant relayed
information about what the defendant planned to argue at
trial. The tenant also recorded conversations with the
defendant. On another occasion, the tenant wore a wire;
during that conversation, he questioned the defendant
about his trial strategy, which the defendant discussed "at
length." The government said the Oregon State Police
was trying to gather evidence of new crimes, such as
obstruction, perjury or bribery. The information was
forwarded to the prosecutor handling the federal case,
who kept it in his office. The Circuit Court found that
this was a violation of the defendant's Sixth Amendment
rights -- specifically his right to counsel.

It found that the government "deliberately and
affirmatively took steps" that resulted in "the prosecution
team's obtaining privileged information about
Danielson's trial strategy." The court found that the
violation "was neither accidental nor unavoidable, but
rather was the result of deliberate and affirmative acts." It
said that members of the prosecution team wrote and
retained memos concerning trial strategy, listened to
tapes containing privileged information, and stored the
information in the desk of the assistant U.S. attorney
(AUSA).

The assistant U.S. attorney handling the case, Jeffrey
Kent, said he had contacted the Office of Professional
Responsibility for advice about the tenant's information,
and that his approach received the office's "stamp of
approval."

In 2003, the Circuit Court remanded the case to the
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trial court to determine whether the defendant was
prejudiced by the violation, which would lead to a new
trial. Before the court could make that determination, the
government reached a plea agreement with the defendant
in 2005. It agreed to reduce his conviction to a
misdemeanor. It agreed to dismiss criminal charges
pending against the defendant in Nevada, and it agreed
that the misdemeanor conviction would not prevent the
defendant from owning a gun. It also agreed that the
defendant's post-release supervision would end
immediately and that he would no longer be under "any
form of criminal punishment." Beyond that, the
government agreed to return anything it had seized with a
search warrant, as well as the "antlers and trophies" still
in the government's possession. In return, the defendant
agreed to drop his motions for a mistrial and a new trial
and said that he would drop any pending civil cases and
that he would not bring a habeas motion.

United States v. Price
In 2009, the 9th Circuit Court of Appeals threw out

Delray Price's conviction for illegally possessing a
firearm as a felon and ordered a new trial because the
prosecutor failed to turn over evidence that could have
undermined the credibility of its star witness.

Portland, Ore., police officers arrested Price in March
2004 after they found a gun hidden beneath the driver's
seat of a car in which he was riding. Although the
government presented circumstantial evidence that Price
placed the firearm under the seat as the car was being
pulled over, the strongest evidence came from a witness,
Antoinette Phillips. She testified at his 2005 trial that 1 5
minutes before Price was pulled over, she saw a gun
tucked into the waistband of his pants at a relative's
house.

The prosecutor had asked his lead investigator, a
Portland detective, to run a records check on the witness,
which would have uncovered this history. But the
prosecutor said he never learned of the results. The
Circuit Court said the prosecutor had violated the
defendant's rights under Brady v. Maryland. "The
prosecutor failed to fulfill his duty to learn of and
disclose favorable evidence that likely was in the
possession of his lead investigating officer, and because
the evidence of Phillips' criminal history is material, we
hold that the prosecutor violated Price's rights."

"Under longstanding principles of constitutional due
process, information in the possession of the prosecutor
and his investigating officers that is helpful to the
defendant, including evidence that might tend to impeach
a government witness, must be disclosed to the defense
prior to trial,"the Circuit Court said. "It is equally clear
that a prosecutor cannot evade this duty simply by
becoming or remaining ignorant of the fruits of his
agents' investigations."

The Circuit Court also challenged the prosecutor's
ethics, noting: "The prosecutor's performance in this
regard is troubling, and may, upon remand (to the trial
court), warrant further inquiry by the district judge."

After the Circuit Court granted a new trial on the

weapons charge, the defendant pleaded guilty in
exchange for a sentence of time served. He was ordered
released from custody.

United States v. Strode
James Joseph Strode was indicted and convicted in

Oregon federal court in a 1998 case that stemmed from
an unarmed bank robbery. He moved for a new trial
based on alleged prosecutorial misconduct and other
legal grounds. The District Court denied the motion.
Strode, who was sentenced to 112 months (nine years,
four months) in prison, appealed.

The 9th Circuit ruled that the government had used an
"impermissibly suggestive" photo identification
procedure in the case. The court also ruled that the
prosecutor overstepped legal boundaries during closing
arguments by telling jurors that a not-guilty verdict
would tell the victims of the robbery "they were wrong."

The Appeals Court also ruled that the prosecutor had
improperly vouched for government witnesses by telling
jurors that the bank tellers who identified Strode were
young college students who told the truth. The Appeals
Court reversed the conviction and remanded the case to
District Court for a new trial.

"Although there is 'a fine line between a proper and
improper 'do your duty' argument,'we conclude that, in
this case, the prosecutor crossed the line," the Appeals
Court concluded.

Instead of going to retrial, Strode pleaded guilty to one
count of the indictment. He was sentenced to 55 months
in prison -- just under half of his original sentence -- and
$4,000 in restitution, followed by three years of
supervised release.

The court docket shows Strode subsequently violated
the terms of his supervised release and was ordered back
to prison for 24 months.

PENNSYLVANIA EASTERN

United States v. Archibald
In 2003, the District Court in Philadelphia declared a

mistrial in a drug and weapons case because the
prosecutor "repeatedly demonstrated a failure to turn
over evidence to defense counsel."

The defendant, Darius Archibald, was arrested by
Philadelphia police in 2000. The police responded to a
security alarm and arrived to find the back door sawed in
half. They found drugs, cash and a pistol inside. The
defendant pulled up to the property a short time later; he
told police he owned the property. Subsequent searches
found more drugs and guns inside, as well as two
weapons in Archibald's vehicle. He was indicted in June
2002 on six charges of violating federal drug and
firearms laws.

At trial, the prosecution argued that Archibald lived in
the house. The defense said he owned it but did not live
there. One police officer testified that Archibald's car was
registered at that address; another testified he had found
a cellphone bill addressed to Archibald inside. The
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officer also was asked about Archibald's driver's license,
which listed the address as his (though neither side
noticed that the license had expired in 1998). The
prosecutor also introduced two police patrol logs from the
day in question; the defense had not seen the logs, and the
prosecutor said it was because they had recently been
retrieved from storage. Then the prosecution turned over
a Bureau of Motor Vehicles printout showing Archibald
had a different address.

The defense moved for a mistrial, and the court
declared one. "Finding that the government had elicited
testimony to the jury regarding Mr. Archibald's address
that it had reason to know was incorrect, had repeatedly
demonstrated a failure to turn over evidence to defense
counsel, and, thereby, had irreparably prejudiced the
Defendant, the Court granted Defendant's oral motion for
mistrial."

The defense also asked that the judge dismiss the
indictment and stop a retrial on double jeopardy grounds.
The court declined, though it said "the circumstances
present at trial could support an inference that the
prosecutor was at least indifferent to his duty to not 'goad'
the defendant into moving for mistrial." It noted that the
court had "repeatedly admonished" the prosecutor for
failing to turn over evidence in this case.

The court also said in a footnote that, were this a civil
case, it could award attorney fees to the defendant. It said:
"If this were a civil case, I would have no compunction in
assessing costs against a law firm that behaved as the
government did in this case. The law, however, would
require me to impose such a sanction against the
prosecutor personally, and I am hesitant to take such a
punitive measure against one individual. It is my distinct
hope and expectation that the government will in the
future refrain from the sort of misconduct that
characterized its prosecution of this case and will take
appropriate steps specifically here."

A detective testified "that he had provided these
documents to the prosecutor at least two months before
trial and that he personally observed the prosecutor
examine the file that contained them." The prosecutor
said he did not recall seeing those documents.

After the court declared a mistrial, the defendant
reached a plea agreement with the government. The
government dismissed six counts; Archibald pleaded
guilty to possession of a firearm and possession of a
controlled substance with intent to distribute. He was
sentenced to 30 months in prison.

United States v. Brodie
The U.S. District Court in Philadelphia in 2003 granted

a new trial to three defendants charged with violating the
Cuban embargo because the prosecutor "got carried
away" in his closing arguments.

The defendants, Don Brodie, James Sabzali, and Bro-
Tech Corp. (doing business as the Puro-Lite Company),
were charged in a multicount indictment with violating
the Trading With the Enemy Act and the Cuban Assets
Control Regulations. The government alleged they sold
"ion exchange resins" to Cuba through intermediaries in

other countries. The defendants did not dispute making
the sale; rather, they said they did not knowingly violate
export controls. The jury convicted on some counts and
acquitted on others.

At trial, the prosecutor had argued that the defendants
had destroyed evidence, tried to conceal the sales and
then lied about it.

The District Court, in ruling on a motion for a new trial,
focused its criticisms on the government's closing
arguments. The court said prosecutor Joseph Poluka "told
a story of deception, concealment and obstruction. The
problem is that the story was not supported by the
evidence in some respects, and in one important respect,
in violation of specific rulings of the Court." And: "The
Court is also very concerned about the impact on the jury
of Mr. Poluka's repeated use of various forms of the word
lie. 'Lies,' 'double lie' and 'pack of lies' were strewn
throughout the argument. This language is inflammatory
and has no place in the argument of an Assistant United
States Attorney. These are words that stir up the jury to
decide the case not on a fair and objective review of the
testimony of the witnesses and the documents but on
emotion."

It concluded: "It is easier for a prosecutor, when giving
a closing argument, to call the defendants names and
misstate the evidence than to come to grips with the real
evidence and carefully rebut the defenses that have been
presented. But the latter is the job of an Assistant United
States Attorney. The prosecutor in this case conducted
himself throughout the complex pretrial proceedings and
the trial as a skilled advocate and a person of integrity.
Somehow, at the last minute, perhaps in the heat of a long
and complicated trial, he got carried away. The Court can
certainly understand that from a human point of view. But
the Court cannot ignore conduct that may have prejudiced
criminal defendants."

After the court ordered a new trial, Brodie agreed to
plead guilty; he was sentenced to a year of probation.
Sabzali also agreed to plead in exchange for a year of
probation.

United States v. Dispoz-o-Plastics

and Peter Iacovelli
Peter Iacovelli was the sole shareholder of Dispoz-o-

Plastics, a company that manufactured and sold cutlery.
He and the firm were convicted in a 1996 Pennsylvania
federal court case on price-fixing charges. Several other
cutlery industry firms and their executives also were
convicted.

Federal prosecutors presented evidence that the firms
had shared their price lists. The government also
presented testimony from two company owners who had
pleaded guilty to price-fixing with each other's firms.
They testified about a LaGuardia Airport meeting that
involved the defendants.

Iacovelli and his firm appealed on grounds that federal
prosecutors improperly vouched for government
witnesses in closing arguments. The 3rd Circuit Court of
Appeals agreed, ruling that the government summation
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went beyond the trial evidence linking Iacovelli and his
firm to price fixing.

In its ruling, the Appeals Court wrote that when it
considered the significance and credibility of the
prosecution witnesses and compared them "to the general
nature of the court's instructions, we are not left with the
'sure conviction that the error did not prejudice the
defendant. ' Consequently, Iacovelli and Dispoz-o's
convictions cannot stand."

The Appeals Court reversed the conviction and ordered
a new trial.

Prosecutors subsequently dismissed the indictment
against Iacovelli and reached a plea bargain with his firm.
Dispoz-o-Plastics pleaded guilty and was sentenced to
five years' probation and a $300,000 fine.

United States v. Harold Ford
A federal court in Pennsylvania held that Harold Ford, a

defendant in a 2006 drug case, was entitled to a new trial
because the federal prosecutor in the case made repeated
improper remarks during trial. The prosecutor improperly
vouched for the credibility of a government witness and
disparaged Ford's defense counsel and defense lawyers in
general.

Ford had been convicted of distributing cocaine base.
The charges were based on drugs he allegedly sold to a
police confidential informant. The trial was "marred by
considerable tension and, at times, open hostility, between
the prosecutor and the defense counsel," the District
Court wrote in an April 2009 ruling.

The court found that the prosecutor's remarks in
vouching for the informant raised "the clear potential of
artificially magnifying the government's credibility in the
eyes of the jury." It also ruled that the prosecutor's
statements about defense counsel and the defense bar
more generally were "manifestly inappropriate."

The court concluded with sharp criticism of "the
prosecutor's drumbeat of derision, not simply for
opposing counsel but for those lawyers, as a class, who
are engaged in the representation of criminal defendants,
to the point of suggesting that such lawyers engage in
deliberate deception. This was, in my view, the worst of
the prosecutor's offenses. The recitals, in his closing-
argument-rebuttal, of statements he attributed to members
of the criminal defense bar could only have been intended
to convey the view that criminal defense attorneys have
as their goals "confus[ing] the issue[s]" and preventing
the government from 'making sense. '

"This belittling of the criminal defense process
extended also to the prosecutor's characterization of the
defense of misidentification as a defense 'of last resort. '
By anecdote and innuendo, criminal defense lawyers
were portrayed for the jury as persons whose expected
and habitual professional role is to mislead the jury by
distorting, or hiding, the truth through a criminal defense
process that encourages such deception. For counsel for
the United States to show such disrespect and, indeed,
disdain for crucial ingredients of constitutional processes
developed over centuries was inexcusable."

The judge also reserved criticism for himself: "A reader

of this transcript could well say that a prosecutor
behaving in this fashion should have been called to
account, early and often, by the judge. Such criticism
would be appropriate. In reading over the transcript, I
found myself, at many points, troubled that I had not
stepped in and directed the prosecutor to cease behaving
in a fashion signally inappropriate for a government's
lawyer. Too often I was too mild in reproof or simply
directed the prosecutor to move on. One could, therefore,
argue that it is not merely unbecoming, but far too late in
the day, for the judge to determine that the prosecutor
committed misconduct. But that begs the issue. The
question is whether the prosecutor's unhappy behavior
may have caused substantial damage to the integrity of
the trial, thus prejudicing the defendant. With this in
mind, one recognizes that the judge's unduly tepid
response to the prosecutor's behavior was not likely to
have done much to insure that the defendant was
accorded the fair process that was his due."

Ford was charged with two counts of distributing crack,
for incidents in Coatesville, Pa., in November 2005. The
jury convicted him of one count, but acquitted him of the
other. After the District Court awarded him a new trial,
the defendant agreed to plead guilty to the remaining
count. He was sentenced to 60 months in prison.

United States v. Mastrangelo
Adrian Mastrangelo was indicted and convicted of

conspiracy to manufacture methamphetamine and other
drug-related charges in a 1994 Pennsylvania federal court
case. He was sentenced to 262 months (21 years, 1 0
months) in federal prison.

Mastrangelo's attorney appealed on several legal
grounds, including prosecutorial misconduct. The
Appeals Court focused on the misconduct allegation,
citing a stipulation by both the defense and the
prosecution that Mastrangelo "had the chemical
background to know the ingredients and equipment
necessary to make methamphetamine."

But, during closing arguments, a federal prosecutor
argued that Mastrangelo knew how to make
methamphetamine.

"The prosecutor directly mischaracterized the
stipulation, remarking, 'The defendant knew, based upon
that stipulation, I submit to you, how to make
methamphetamine. I believe that is clear,'" the 3rd Circuit
Court ofAppeals wrote, quoting from the trial record.

Based on that, the Appeals Court reversed
Mastrangelo's conviction and sent the case back to the
District Court for a new trial. After a series of court
motions, federal prosecutors dismissed the indictment.

United States v. McLaughlin
Three siblings -- two brothers and a sister -- from the

McLaughlin family ran Building Inspector Underwriters,
a private firm that conducted building inspections for
municipalities in Pennsylvania and New Jersey. They
were indicted in 1995 on charges involving willful
evasion of income taxes for allegedly hiding fees in
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various corporate bank accounts.
In 1996, they were tried together in federal court in

Pennsylvania, and were acquitted of conspiracy. That was
the only charge against Robin McLaughlin, so she was
out of the case.

In the 1996 trial, Russell McLaughlin was convicted of
tax evasion and filing a false tax return. He appealed, and
the 3rd Circuit Court of Appeals in 1997 granted him a
new trial on grounds that his Fifth Amendment rights had
been violated by admission of evidence regarding his
production of subpoenaed documents. He was acquitted
of all charges during the retrial in 1998.

Mark McLaughlin was also initially convicted of tax
evasion in 1996. His sentencing was postponed pending
the completion of his brother's retrial. In 1999, he moved
for a new trial on several grounds, including Brady
violations, perjury by the government's chief witness and
allegations that the prosecution knew or should have
known the chiefwitness's testimony was materially false.

The case against Mark McLaughlin hinged on money
placed in several corporate bank accounts maintained by
the siblings' firm. The government charged that the
accounts were used to hide income and avoid taxes. The
defense said the accounts were actually held funds to pay
warranties purchased by home builders. The money was
kept for a fixed period of time to pay for any construction
defects in homes constructed by the builders.

The key government witness was Melvin Cherry, the
outside accountant for the McLaughlin business. He
testified in the initial trial that he didn't know about the
accounts.

After his initial conviction in 1996, Mark McLaughlin
found records that suggested Cherry knew about the bank
accounts. Defense lawyers confronted Cherry with the
records at Russell McLaughlin's retrial in 1998. Cherry
changed his earlier testimony and admitted he knew about
the accounts and had balanced the checkbook for one of
the accounts for three years.

The accountant gave conflicting explanations for his
earlier testimony. The District Court said Cherry's new
claim "tortures the contours of reasonableness," and
rejected it. The court also said it was not given any
satisfactory explanation for Cherry's actions.

Mark McLaughlin also complained that prosecutors
improperly delayed disclosing key grand jury testimony
of Deborah Malloy Costello, a secretary at the family
business, until after the initial trial. In her grand jury
testimony, Malloy Costello testified that she received the
monthly statements of the supposedly secret bank
accounts, and placed them on Cherry's desk.

In his motion for a new trial in 1999, Mark McLaughlin
argued that the grand jury testimony not only should have
been disclosed to the defense but also suggested that
prosecutors knew or should have known that Cherry's
testimony was false.

Chief U.S. District Judge James Giles granted Mark
McLaughlin's motion for a new trial in 2000 without
ruling whether Assistant U.S. Attorney Maureen Barden
knew or should have known that Cherry had lied. The
judge ruled that he had already found sufficient evidence
to grant a new trial, and it was "unnecessary to reach and

resolve the factual question of whether the prosecution in
the first trial knew or should have known that Cherry was
committing perjury based on information in the
possession of various federal offices."

(Barden is still listed as a federal prosecutor in the
Philadelphia U.S. Attorney's Office.)

Rather than proceed with a new trial against Mark
McLaughlin, the government dismissed the indictment
against him in May 2000, and ended the entire case.

United States v. Zomber
The U.S. Court ofAppeals for the Third Circuit in 2008

granted a new trial to Michael Zomber, an antiques dealer
convicted in an alleged scheme to cheat a buyer of
antique guns, because the government failed to turn over
evidence to the defense.

Zomber, was charged in 2003 with conspiracy to
commit mail fraud and wire fraud. He was accused, along
with another man, of overcharging for antique guns sold
to Joseph Murphy. At trial, Joseph Murphy, the
government's "main witness," testified the guns he
purchased were not worth the price he paid. Prosecutors
failed to turn over two letters he had previously written to
Microsoft Chairman Bill Gates offering to sell the guns at
the same price. The jury convicted Zomber of conspiracy,
and he was sentenced in 2006 to 30 months in prison.

In unanimously vacating Zomber's conviction, the
appeals court found that the government had failed to
disclose the letters, as required by the federal Jencks Act.
It said: "Since Murphy would presumably be reluctant to
visit on someone else the crime he allegedly suffered, his
offer in the Gates letters to sell the same firearms 'at cost,'
or, in other words, at the price he paid, could certainly be
viewed as contradicting the premise that he paid more for
the firearms than they were worth." (The Circuit Court
declined to rule on Zomber's related Brady claim, because
it found the Jencks Act violation was sufficient to merit a
new trial.)

A new trial was scheduled for April 2009. Before it
began, though, the government moved to dismiss the
indictment. Zomber had already served more than two
years in prison; he was released April 11 , 2008. As a
condition of the dismissal, Zomber and his attorney said
he agreed not to seek sanctions against the government
under the Hyde Amendment (which allows for defendants
to ask to have their lawyers' fees paid by the
government).

PENNSYLVANIA MIDDLE

United States v. Hammer
A federal court in Pennsylvania threw out a convicted

murderer's death sentence in 2005 because it found that
prosecutors' failure to turn over evidence to the defense
"taints the jury's determination" that execution was
appropriate.

The defendant, David Paul Hammer, was charged with
killing his cellmate in the Special Housing Unit at the
Allenwood United States Penitentiary in White Deer, Pa.,



Supplement: Case Summaries
justice.usatoday.com

in 1996. The government alleged that Hammer tied his
cellmate to a bed, then strangled him. He was charged
with first-degree murder, and the government sought the
death penalty. Hammer's defense at trial was that he was
insane. Before the trial ended, however, Hammer
switched his plea to guilty.

Hammmer's plea meant the only remaining issue for the
jury was whether he should be executed for the killing.
Federal law requires that jurors making a death penalty
decision consider particular "aggravating" or "mitigating"
factors that can influence their decision to either impose a
harsh sentence or a more lenient one. In Hammer's case,
one of the key factors for the jury to consider was
whether the killing was premeditated. To prove that it
was, the prosecutor argued that Hammer braided his
bedsheets into ropes before the killing took place,
suggesting that the killing had been planned in advance.
The jury accepted this argument, and sentenced Hammer
to death.

However, the court found that the prosecution had
evidence that offered a different explanation for Hammer
having made ropes from his bedsheets, and never shared
that evidence with the defense. That evidence suggested
that Hammer had used such ropes in the past for sexual
bondage, not murder. The District Court said that "the
Government in this case failed to disclose evidence from
third parties regarding Mr. Hammer's history of engaging
in sexual bondage, including evidence that in the past he
had braided sheets into ropes to be used in consensual
aberrant sexual activity." It said the prosecution's failure
violated the government's constitutional obligations under
what is known as the Brady rule, which generally requires
prosecutors to tell a defendant about evidence favorable
to his case.

The District Court concluded: "The Brady violations in
this case taint the jury's determination that Mr. Hammer
committed the offense after substantial planning and
premeditation. The failure of the Government to disclose
the .. . statements undermines our confidence in the jury's
determination that Mr. Hammer engaged in substantial
planning and premeditation and the jury's sentencing
recommendation. Mr. Hammer's death sentence will be
vacated on that basis."

Two years later, in 2007, the U.S. Court ofAppeals for
the 3rd Circuit agreed and rejected the government's
appeal. Prosecutors have until Jan. 11 , 2011 , to decide
whether they will seek the death penalty when Hammer is
resentenced.

United States v. Moore
The 3rd Circuit Court ofAppeals ordered a new trial for

Darrick Moore, a defendant who had been convicted of
arson on a 2002 Pennsylvania indictment, based on
"hyperbolic" closing arguments from a federal prosecutor
who among other things labeled the defendant a
"terrorist."

The Appeals Court also cited other "inflammatory"
prosecution arguments and ruled that the government's
trial strategy of "pillorying" Moore with testimony about
alleged violence and drug-dealing unrelated to the

charges in the case deprived him of a fair trial.
Moore was charged with arson and possessing a

firearm. At trial, the prosecutor introduced testimony that
Moore had previously forced children to sell drugs, and
had been physically violent. Beyond that, during his
closing argument, the prosecutor recited some of the
defendant's alleged past acts, which included forcing
children to sell drugs for him.

The government's closing argument came on Sept. 1 0,
2002, and the prosecutor specifically noted the date:
"Standing here, knowing what date today is, I am very,
very reluctant to use the term I'm going to use, but,
frankly, I think this defendant warrants that term, and that
term is terrorist."

The Appeals Court ruled: "Any observer with even an
elemental understanding of the Federal Rules of Evidence
should have wondered how the wide-ranging testimony
about drugs, domestic violence and child abuse was
appropriate in an arson and gun-possession trial.
Moreover, what justification could the prosecutor have
had for raising the specter of September 11 th and calling
Moore a terrorist? We cannot conceive of any."

Summarizing the legal problems with the trial, the
Appeals Court wrote: "Inadmissible evidence and highly
inflammatory statements came rolling in unimpeded at
Moore's trial, without any hesitation by the prosecutor,
complaint by defense counsel or correction by the District
Court."

After the case was returned to the District Court for
retrial, Moore agreed to plead guilty to one count of
possession of a firearm by a felon. He was sentenced to
84 months (seven years) in prison.

PENNSYLVANIA WESTERN

United States v. Korey
In 2000, Jason Korey, a Pennsylvania man, won state

court acquittals of two homicides. In 2004, a federal
grand jury subsequently indicted him on five gun- and
drug-related counts related to one of the state murder
cases.

Korey pleaded guilty to two of the counts and went to
trial on the remaining charges. A district court jury
acquitted him on two counts and convicted him on one.
Korey was sentenced to 30 years in prison. He filed an
appeal of the guilty verdict. In January 2007, the 3rd
Circuit Court of Appeals vacated the verdict on grounds
that the court gave an improper jury instruction and
allowed a prosecutor to publicly apologize to the jury and
the court for an angry outburst. The Appeals Court
remanded the case to District Court.

Later that year, federal prosecutors filed a new and
broader indictment against Korey based on the same
allegations in the original case. This time, the government
sought the death penalty or life imprisonment. Korey
filed a motion to dismiss the case based on an alleged
violation of speedy trial laws -- the case was not filed
within the 70 days required under the Speedy Trial Act --
and prosecutorial vindictiveness.

In May 2009, the District Court granted the defendant's
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motion and dismissed the case in a ruling that barred the
government from pursuing new charges. "We find that the
circumstances here warrant a presumption of
prosecutorial vindictiveness," the court ruled.

"After defendant successfully appealed his conviction
and then successfully moved to dismiss the original
indictment on Speedy Trial Act grounds, he was faced
with a new indictment containing new charges, including
premeditated murder, which is not subject to any statute
of limitations period, and which the original prosecutor
represented to the court was, as a matter of principle,
untenable," the court ruled. "The premeditated murder
charge is not only new, it subjects defendant to harsher
penalties including the death penalty and life
imprisonment. Moreover, he is now charged with and
must defend against the same murder he was found not
guilty of in state court nine (9) years ago. If the facts of
this case do not raise a presumption of vindictiveness,
then we can think of no facts that would."

"The government has identified no new evidence, no new
witnesses and no change in the law to support this
charge," the court ruled. "The government's current stance
is, to say the least, inconsistent with its prior
representation to this court that there was 'no principled
way' it could allege a capital case."

The government moved for reconsideration, which the
District Court rejected. Both sides in the case
subsequently agreed not to pursue further appeals.

United States v. Morena
The defendant, William Morena, was charged in 2005

and later convicted of possession of a firearm by a
convicted felon, and possession of an unlicensed firearm.
He was accused of possessing a sawed-off shotgun. He
had previously been convicted of aggravated assault.
Police found the gun hidden in a heating duct of his
Pennsylvania home during a search.

In 2008, the U.S. Court of Appeals for the 3rd Circuit
granted a new trial to Morena because prosecutors
improperly introduced evidence of his drug use and other
bad acts that were never charged in the indictment. The
3rd Circuit observed: "The government's misconduct
started as soon as it called its first witness."

Although some of that evidence may have been
admissible, the court found that "the government
repeatedly exceeded its pretrial proffer, systematically
injecting inadmissible drug evidence into the two-day
trial." It said prosecutors continued to elicit testimony
about drugs despite warnings from the trial court judge,
who failed to stop them. The Circuit Court concluded that
"during the entire trial, the government's systematic
presentation of prejudicial drug evidence constituted
misconduct in violation of due process. [W]e have not
here a case where the misconduct of the prosecuting
attorney was slight or confined to a single instance, but
one where such misconduct was pronounced and
persistent, with a probable cumulative effect upon the
jury which cannot be disregarded as inconsequential."

After he was granted a new trial, Morena changed his

plea to guilty on count one of the indictment: unlawful
transportation of firearms. He was originally sentenced to
132 months (11 years) after his first conviction; after
changing his plea, he was sentenced to 57 months (four
years, nine months) on count one (down from 10 years),
with credit for time served.

United States v. Risha
A federal district court in Pennsylvania ordered a new

trial for a defendant in an arson case because it found
prosecutors failed to tell the defense that the
government's key witness expected to receive a favorable
plea bargain in a state case in exchange for his testimony.
The government subsequently dismissed charges against
the defendant in exchange for a promise that he not seek
sanctions under the Hyde Amendment.

The defendant, Jesse James Risha, was indicted in 2003
in Pennsylvania on charges of aiding and abetting an
attempted arson. His first trial ended in a mistrial in
March 2004. The government tried him again in July
2004, and a jury convicted him. However, the federal
court that heard his case granted his request for a new
trial and set aside the conviction. In 2006, the U.S. Court
of Appeals for the 3rd Circuit agreed a new trial was
likely in order, and instructed the District Court to make a
final determination about whether Risha would have to be
tried a third time. After that, the District Court looked at
the case again. It confirmed that the prosecution had
violated its constitutional obligation to disclose favorable
evidence to the defense, and reaffirmed its order granting
the defendant a new trial. Specifically, it found that
prosecutors had failed to tell the defense that the
government's key witness expected to receive a favorable
plea bargain in a state case in exchange for his testimony
against Risha.

The prosecutor's closing argument emphasized that
point; he said the witness did not have "any particular
reason not to tell the truth." However, the witness did "in
fact expect leniency and a forthcoming plea agreement in
the state charges against him," the appellate court
declared. The court found that the federal prosecutor did
not have "actual knowledge" of the state's arrangement
with the witness. However, it said that because state
agents had been involved in the federal investigation, the
government should have known about the state
proceeding.

The dissenting judge on the 3rd Circuit panel, Judge
Richard Lowell Nygaard, was sharply critical. He wrote
that the panel should have upheld the District Court's
finding of a Brady violation, rather than remanding the
case for more fact-finding. He said: "Amazingly, the
prosecution failed to undertake any inquiry into the
existence of exculpatory information related to their star
witness," and that "to permit this to go unchecked would
encourage a 'don't ask, don't tell' deliberate ignorance."
He faulted the prosecutor for "inexcusable behavior."

Risha's third trial was scheduled for November 2006.
Before it started, the government moved to dismiss the
indictment, saying "the interests of justice do not warrant
the further commitment of government resources to the
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prosecution of this case." In exchange for dismissing the
indictment, the defendant agreed not to seek Hyde
Amendment sanctions.

PUERTO RICO

United States v. Abbott
Ronald Anthony Abbott was indicted on charges of

importing and illegal transferring of a firearm, as well as
for intimidating or forcing testimony from a witness, in a
1997 Puerto Rico federal court case. He pleaded guilty to
the witness-tampering charge and was sentenced to 46
months in prison. The firearms charges were dismissed.

Abbott subsequently tried to withdraw his guilty plea,
but the District Court rejected the motion.

The 1 st Circuit Court ofAppeals ruled that the District
Court should allow the plea withdrawal because federal
prosecutors had crafted a "package deal" in which
Abbott's mother, who was also charged with witness
tampering in the case, would not face prison time if
Abbott pleaded guilty. The Appeals Court ruled that the
circumstances raised questions about voluntariness of
Abbott's guilty plea.

Abbott ultimately agreed to plead guilty a second time
to the witness-tampering charge. He had already served
46 months, so he was sentenced to time served.

United States v. Ayala-Garcia
Citing misconduct by federal prosecutors, the 1 st

Circuit Court of Appeals in 2009 granted a new trial for
Cristian Ayala-Garcia and Jose Luis Alicea-Cotto, Puerto
Rican defendants convicted of drug and weapons charges.

The Appeals Court found the prosecutor made improper
remarks to the jury during his rebuttal arguments. The
prosecutor attempted to "inflame the jury's passions by
depicting the defendants as dangerous men who needed to
be put away for a long time." The argument included a
reference to 31 AK-47 rounds recovered by investigators
that said the seizure amounted to "31 lives saved."

"Even if some of the challenged statements could be
viewed in context as understandable, or even appropriate,
there is no sugar-coating the prosecutor's wholly
unjustified and inflammatory reference to the potential
loss of thirty-one lives," the Appeals Court ruled. "The
prosecutor's emphasis on the size of the bullets added fuel
to the fire. At a minimum, those statements constituted
misconduct. Moreover, we cannot isolate them from other
statements that, in context, crossed over the line of proper
rebuttal."

The Court of Appeals judges concluded that "the
prosecutor's improper remarks 'so poisoned the well that a
new trial is required'" for Ayala-Garcia and Alicea-Cotto
on several of the criminal counts on which the two were
convicted.

The court also indicated the misconduct was not an
isolated incident. "[W]e are again troubled that the
tradition of improper closing arguments persists among
some prosecutors in the United States Attorney's Office in

Puerto Rico. We have repeatedly admonished that office
for similar misconduct and urged the office to 'redouble
its efforts to educate its attorneys about the ground rules
for closing arguments'" the Appeals Court ruled.

Ayala-Garcia was charged with drug and weapons
counts. He was convicted of possessing a firearm with an
obliterated serial number. He was originally sentenced on
June 29, 2007, to time served. After the Appeals Court
sent the case back to the District Court, the government
moved to dismiss. The District Court dismissed his
conviction on Feb. 1 , 2010.

Instead of being retried, Alicea-Cotto pleaded guilty to
one count of the indictment in March 2010 as part of an
agreement with prosecutors.

United States v. Carrion-Torres
In 2008, the 1 st Circuit Court ofAppeals threw out the

conviction of a defendant, Juan Carrion-Torres, charged
as part of an alleged drug conspiracy because it found
that the "government's failure to disclose exculpatory
evidence material to [his] defense, in violation of Brady
v. Maryland, requires us to vacate his convictions and
sentence." It added: "Under these circumstances, the DEA
reports establish a reasonable probability that the results
of .. . [the defendant's] trial would have been different if
the DEA reports had been disclosed to the defense in a
timely manner."

The court declined to grant a new trial for two other
defendants.

The defendant was charged in Puerto Rico in an
indictment alleging that 17 individuals conspired to
distribute heroin, cocaine and marijuana. Carrion-Torres
was charged with conspiracy to possess narcotics and a
weapons charge. He was identified in the indictment as an
"enforcer" who protected the conspiracy's drug business
against rival gangs, and helped expand its operation.
Witnesses identified him in several shootings and at least
one murder. Carrion-Torres said he was a rival of that
gang; he offered no evidence, but sought to dispute the
credibility of the government's witnesses. He was
convicted after a jury trial in March 2004.

A year and a half after his conviction, Carrion-Torres
was tried as part of a broader drug conspiracy, involving
66 members. As part of that prosecution, the government
released a copy of a U.S. Drug Enforcement
Administration report containing information that a
confidential informant had provided to the government in
2001 (before his first trial). It said that Carrion-Torres
was at "war" with the members of the first conspiracy. In
another report, a DEA informant reported having seen
Carrion-Torres shoot at the alleged leader of the first
conspiracy. The 1 st Circuit said the failure to disclose
these reports was a Brady violation.

After he was granted a new trial, the defendant agreed
to plead guilty in exchange for a sentence of 162 months
(1 3 years and six months). The sentence would be served
consecutively with other prison terms he is already
serving in other cases. In August 2009, Carrion-Torres
was sentenced to 162 months in federal prison -- far less
than the 540-month sentence he received after his first
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conviction.

United States v. Fernandez
The U.S. Court of Appeals for the 1 st Circuit in 1998

criticized a prosecutor's conduct as "reprehensible" after
he asked a witness questions that alluded to facts not in
evidence. However, the Circuit Court said the error did
not warrant a new trial.

In 1997, the defendant, Jose Orlando Fernandez, was
convicted in Puerto Rico of conspiracy to import and
distribute heroin. He testified at trial, and contradicted the
accounts of several prosecution witnesses. Specifically,
he said that he had not met one of the other members of
the alleged conspiracy, Miguel Garzon, prior to the
transaction that led to his arrest. During questioning of
Garzon, prosecutors alluded to a lease the two men had
signed sometime beforehand, which was not part of the
evidence in the case.

The 1 st Circuit said: "An earlier Garzon lease, had one
been proven, would tend to impeach Fernandez's
testimony that he had met Garzon only a few days before
their arrest. While it is reprehensible, in the jury's
presence, to frame questions so as to suggest matters not
in evidence, the court's sustaining of the objections
limited the damage in large measure."

The Circuit Court affirmed Fernandez's convictions for
conspiring to import heroin and conspiring to possess
heroin with intent to distribute because none of the
alleged errors constituted plain error that violated the
defendant's rights or affected the trial's outcome.

United States v. Gomez-Olmeda
A federal court in Puerto Rico ruled in 2003 that the

government could not seek the death penalty against an
accused killer because the prosecutor committed "a host
of inequities which collectively compromised his ability
to adequately defend himself." The court said the
government failed to comply with discovery orders,
misrepresented the nature of a sealed indictment and
misled the defense about the purpose of an administrative
hearing within the Justice Department.

The defendant, David Gomez-Olmeda, was charged in
federal court with an assortment of crimes, including a
fatal robbery. Gomez-Olmeda ultimately agreed to plead
guilty to some of the charges against him. Prosecutors
sought a death sentence.

The District Court, however, concluded that
prosecutors' missteps made the death penalty impossible.
For example, it said that the original charges against
Gomez-Olmeda did not make him eligible for the death
penalty. Before he pleaded guilty, the government filed a
second indictment against him, ostensibly for the purpose
of adding another defendant. But the new indictment also
fixed the legal problems that would have precluded a
death sentence for Gomez-Olmeda. The revised charges
came four months after his arrest. The court said that this
delay violated the Speedy Trial Act and "flagrantly
undermined Defendant's efforts to fully and
comprehensively defend himself." As a result, it

dismissed the revised charges.
The court also found fault with an internal Justice

Department hearing about whether to seek a death
sentence for Gomez-Olmeda. Such hearings are standard
in potential death penalty cases; they give defense
attorneys an opportunity to argue that their clients should
not be executed before the issue goes to a jury. The court
said, for example, that the government failed to turn over
evidence to Gomez-Olmeda's attorney in time for it to be
used at the hearing. "The present case is rife with
procedural pitfalls which deprived Defendant of a full
and adequate opportunity to present his mitigation
defense in front of the DOJ," the court found. "By failing
to supply Defendant with court-ordered discovery
regarding mitigation, by failing to clearly inform defense
counsel as to the purpose of the meeting, by proceeding
as though the pending plea agreement merely needed a
rubber stamp of approval, and by keeping the
Superseding Indictment under seal, the government's
conduct, in essence, rendered the DOJ meeting
meaningless."

The District Court faulted the government for
"wrongdoing toward Defendant." It said "the [Assistant
U.S. Attorney (AUSA)] evidenced an obvious level of
inexperience and lack of competence in handling a death
penalty case," and that the "prosecution's behavior and
ex-post-facto correction of mistakes transgresses the
prosecution's duty to the court, the public and ultimately
the profession itself."

The court concluded: "By failing, in this case, to abide
by both this court's directives, as well as basic tenets of
criminal procedure, the prosecution, both the AUSA and
any immediate supervisor, have risked usurping not only
this particular Defendant's fundamental rights, but also
the judicial process upon which our sense of fairness is
based. Through its mismanagement and backhanded
attempts to correct its blatant mistakes, the prosecution
has offended basic notions of fair play, insulting this
court, as well as, we believe, society and the prosecutor's
very profession. These transgressions compel us to act
accordingly."

Gomez-Olmeda was sentenced to life in prison.

United States v. Martinez-Medina
The 1 st Circuit Court criticized a prosecutor for

improper remarks during a drug conspiracy trial, but it
ruled the misconduct did not require a new trial.

The defendant, Marcus Martinez-Medina, was one of
76 named in an indictment alleging a "sprawling" drug
distribution network in Puerto Rico from 1994 to 1997;
the network was also linked to several murders. Martinez-
Medina was convicted only of drug conspiracy. At trial,
the prosecutor appealed to the jury's "hearts and minds"
and "conscience," statements that were plainly improper.
They were stricken by the court.

The 1 st Circuit said: "More disturbing was the
prosecutor's characterization of the defendants as
"hunting each other like animals" and killing one another
"with no mercy." The reference to the defendants as
animals is especially inflammatory and improper." Also,
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"the government sought to support the credibility of four
cooperating witnesses -- Angela Castro, Antonio
Gonzalez-Vega, Daniel Sanchez-Ortiz and Kelvin Moro-
Ortiz -- by stating that they would have concocted more
damaging stories if they had been lying in order to curry
favor with the government. We have repeatedly held that
this type of argument crosses the bounds of permissible
conduct."

The court found the misconduct did not have a
significant impact on the trial's outcome, though it said:
"We do not condone the continuing disregard for our
precedents by federal prosecutors in Puerto Rico."

Judge Torruella, concurring, was more critical. He said:
"While I agree that in the final analysis the improper
statements made by the prosecutors in closing argument
do not warrant a new trial, I write separately to emphasize
my impatience with the office of the United States
Attorney for the District of Puerto Rico. Despite
numerous warnings from panels of this court, its
prosecutors continue to flout clear rules of ethical conduct
in their zeal to secure convictions." He said that "federal
prosecutors in Puerto Rico are conspicuous in this circuit
-- and, indeed, throughout this country -- for their
recalcitrance" and that "on several occasions we have
admonished them for their continuing disregard of our
precedent, but to no avail."

He said that "statements such as the ones found in this
case are not merely passages in a trial transcript that
constitute fodder for arguments on appeal. They are
instances of unethical behavior that virtually all sources
of authority condemn with a single voice." And he
concluded: "Prosecutorial misconduct erodes our
confidence in the very government entities charged with
protecting the public's interests through enforcement of
our laws. Moreover, by presenting this court time and
again with convictions tarnished by misconduct,
prosecutors breed further cynicism by asking us to affirm
these convictions on harmless-error grounds. The overall
effect is one that impugns the dignity of both the
executive and the judiciary. Its pernicious results are a
cause of concern for all of us."

The government told the 1 st Circuit that after this trial,
which happened in 1998, "the U.S. Attorney's Office in
Puerto Rico has undertaken educational and other
measures to avoid a repetition of such behavior."

United States v. Nogueras-Cartagena
Nicolas Nogueras-Cartagena was a prominent Puerto

Rican politician and attorney who was charged with his
wife and others with defrauding the government of as
much as $2.2 million in taxes. Prosecutors filed the case,
which rocked Puerto Rico's political world, after a three-
year investigation.

Just two witnesses into the trial, lead prosecutor
Guillermo Gil was forced to move for dismissal after
evidence showed that Nogueras-Cartagena had previously
filed an IRS appeal challenging the agency's finding that
he owed the taxes. The bombshell discovery, which
prosecutors somehow missed, made it virtually
impossible for prosecutors to prove there had been

criminal intent to evade tax payments.
Judge Carmen Cerezo blasted the government for

"grossly negligent" handling of the high-profile case. The
judge also questioned the destruction of IRS records
needed for the case, and referred the case to the Office of
Professional Responsibility.

Nogueras-Cartagena sued the prosecutors and the
government for damages after the dismissal. But a
magistrate judge, District Court judge and federal
Appeals Court all ruled against his civil lawsuit.

United States v. Rodriguez-Pomales
In 2007, a federal district court in Puerto Rico criticized

the prosecutor in a firearms case for failing to locate and
disclose evidence favorable to the defense. However, it
said, the errors did not require a new trial.

The defendant, Jose Enrique Rodriguez-Pomales, was
charged in 2006 with possession of a firearm by a felon.
He was arrested by a Puerto Rican police agent, who
testified at his trial. The District Court found that the
prosecution failed to locate and disclose the agent's prior
statements, which were not fully consistent with his
testimony during the trial. For example, "there are some
discrepancies regarding the precise sequence of events
testified to by agent [Leonel] Rodriguez, in particular,
how he observed defendant with the gun at the time of the
arrest." The court found that the failure to disclose these
statements constituted a violation of the prosecutor's
duties under Giglio v. United States and the Jencks Act. It
found the statement "would have provided additional
impeachment material." However, the court said this
failure was not so prejudicial as to warrant a new trial,
because the defense also could have uncovered this
statement.

Prosecutors insisted that they could not have disclosed
the statement because they did not have a copy of it; it
was in the possession of the commonwealth's attorney.
The court said prosecutors had a duty to locate it. The
court "simply cannot ignore the extensive collaboration
between federal and state law enforcement authorities in
the island," it said, and that obtaining a copy of the
statement "would have been a relatively simple task,
given long-standing federal-state investigation and
prosecution efforts in narcotic and firearm cases."

The defendant was sentenced to 36 months (three
years) in prison.

United States v. Rosado-Rosario and

Molina
Jaime Rosado-Rosario and Modesto Roberto Molina

were indicted in federal court in Puerto Rico in 1997 on
charges they had murdered a witness in another criminal
case. Federal prosecutors indicated they intended to seek
the death penalty.

Local court rules and Justice Department policies spell
out procedures that must be followed before the
government can seek a death sentence, including
approval from the attorney general. The District Court in
Puerto Rico concluded that the government had violated
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those procedures, and ordered in 1998 that the
government could not seek the death penalty.

Because the government was seeking a death sentence,
the District Court ordered prosecutors to turn over details
about its witnesses well before the trial began so the
defendants' attorneys could use that information in efforts
to persuade the government to not seek a death penalty.
The court found that prosecutors had not complied with
those orders. In addition, prosecutors did not file their
formal death penalty notice with the court before the
deadline set by the judge.

Several weeks later, however, the prosecution filed a
notice of intent to seek the death penalty. In 1998, Judge
Jose Fuste wrote that "the five-page document had the
aura of an official death penalty certification" but "was,
for all purposes, a hoax," because the prosecution had not
followed appropriate steps to seek Justice Department
review of the decision to seek the death penalty.

"Until confronted by the court, the prosecutor did not
voluntarily reveal the complete background of this
maneuver which led the court and counsel to the wrong
impression, that is, that indeed the death penalty had been
officially certified by the Attorney General," the judge
wrote. "Moreover, this court finds it particularly
deceiving and unacceptable for an Assistant U.S.
Attorney, in unsupervised consultation with a Death
Penalty Review Committee attorney, to have filed a
notice of intent to seek the death penalty, giving the
distinctly false impression that the Attorney General had
already authorized the death penalty in accordance with
Justice Department protocol. The Assistant's actions were
improper and approached the nature of contempt, and this
court will sanction such behavior by striking the notice of
intent to seek the death penalty and treating this
prosecution as an ordinary felony case, with no recourse
to seek the death penalty upon conviction."

Several of the charges against Rosario and Molina were
dismissed, and a jury acquitted the two defendants on the
remaining counts.

SOUTH DAKOTA

United States v. Curry
The defendant, Albert Curry, was indicted in 2001 on a

sexual abuse charge in Pine Ridge, S.D. He was convicted
by a jury at his first trial, but a U.S. District Court granted
him a new trial.

The District Court ordered a new trial after it found that
the government "failed to disclose" evidence that could
have impeached the credibility of the one witness to the
alleged assault. The witness, the sister of the victim, had
made statements to investigators that were inconsistent
with her testimony during the trial. At trial, she testified
that the victim was unconscious at the time Curry
assaulted her; however she had previously told the police
that the victim woke up, sat up in bed and spoke to the
defendant. At trial, an FBI agent testified that he had
interviewed the witness before the trial and prepared a
written summary, which had not been turned over to the
defense. The memo was not provided to the defense until

after the trial ended. As a result, the court said, the
defendant was entitled to a new trial under Brady v.
Maryland, the Supreme Court ruling that requires
prosecutors to turn over exculpatory evidence to the
defense.

In addition, the District Court found that the prosecutor
acted improperly in his closing arguments, both by giving
his opinion of the defendant's credibility and by
encouraging jurors to "place the jurors in the victim's
place." The court found that these remarks independently
compelled a new trial. It said: "The government's case
was not overwhelming. The case was based on the
credibility of the witnesses and the prosecutor's
comments presented his personal feeling that the
defendant was a liar and should be convicted for that
reason. The comments regarding defendant's credibility,
coupled with the prosecutor's attempt to place jurors in
the victim's place, deprived defendant of his right to a fair
trial."

The U.S. Court ofAppeals for the 8th Circuit affirmed.
The 8th Circuit, summarizing the case, said the trial court
had found "three instances of prosecutorial misconduct,"
a Brady violation and two improper remarks by the
prosecutor. The court found that the prosecutor
committed a Brady violation by failing to turn over
information about the credibility of the key prosecution
witness; "the government's case hinged on the credibility
of this individual, as she was the only prosecution witness
who testified regarding the key issue: whether the victim
was capable of consenting to a sexual act with Curry."

Curry was retried in 2003 and acquitted.

United States v. Kelly, et al
Thomas Kelly was one of eight defendants indicted in

1997 on conspiracy and other charges involving an
alleged methamphetamine ring in South Dakota. All but
two of the defendants, excluding Kelly, negotiated guilty
pleas either before or after an initial mistrial in the case.

Kelly and a co-defendant were convicted of conspiracy
to distribute a controlled substance following a retrial in
1999. His co-defendant appealed on various legal
grounds, but the conviction and sentence were upheld.

Kelly, however, argued that a federal prosecutor
allegedly prejudiced the case during the government's
closing arguments by stating that Kelly had lost his job as
a result of a failed drug test. The 8th Circuit Court of
Appeals ruled that the statement went beyond what was
in the trial record and reversed Kelly's conviction in a
March 2000 decision, which sent the case back to the
District Court for a new trial.

"There is no evidence in the record that Kelly lost his
job due to a failed drug test. In fact, the only evidence
regarding a drug test in relation to Kelly's employment is
Kelly's denial that he lost his job due to such test," the 8th
Circuit Court of Appeals ruling said. "Further, at oral
argument before this court, the government's counsel
conceded that while he believed Kelly had failed the test,
there was no evidence one way or the other. During
closing argument, an attorney's role is to assist the jury in
analyzing, evaluating and applying the evidence.
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Arguments that transcend such boundaries are improper.
The government's closing argument in this case did more
than argue permissible inferences from the evidence, it
asserted facts not in evidence and attempted to argue and
imply inferences therefrom. This was clearly improper."

Federal prosecutors ultimately dismissed the indictment
against Kelly in 2001 .

United States v. Stanford et al.
In 2008, a federal district court in South Dakota granted

a new trial to three defendants -- John Stanford, Frank
Baker and Branyon Dale Pippenger -- convicted in a drug
conspiracy case because prosecutors failed to turn over
evidence that showed the testimony of a key government
witness was "seriously misleading."

The defendants were charged with conspiracy to
distribute more than 50 grams of a mixture containing
cocaine. At trial in 2008, the government presented
testimony of an informant, Michelle Blankenship, who
said she had participated in "controlled buys" with two of
the defendants and had done so because she wanted to
"get some of the drugs off the street because it ruins
people's lives."

The government did not disclose to the defense that
Blankenship had "given law enforcement inaccurate
information" about another drug case the year before. The
District Court found that government records about the
informant were valuable impeachment evidence that were
not turned over to the defense because federal
investigators had not provided them to the prosecutor.

Blankenship, the District Court said, "presented as a
much better witness in terms of appearance, intelligence,
motive and criminal background" than most of the
government witnesses, and her testimony could have
affected the outcome. The government's withholding of
the fact that she had previously given the government
false information "undermines confidence" in the
convictions. "The suppression of this evidence violates
the Defendant's due process rights" under Brady v.
Maryland, the District Court concluded in ordering a new
trial.

TENNESSEE MIDDLE

United States v. Carter
The U.S. Court of Appeals for the 6th Circuit in 2001

ordered a new trial for a man convicted of armed bank
robbery after finding that "the prosecutor committed
misconduct" by misrepresenting evidence to the jury.

The defendant, Roquel Allen Carter, was convicted of
armed bank robbery in connection with a $170 holdup of
an Indiana bank. A key issue at trial was the identification
made by the bank teller. Before she testified, the teller
had seen a news report about the robbery, which used the
defendant's name but showed a picture of a different man.
The teller testified that as she arrived in court, she still
believed she was going to identify the person she had
seen pictured on TV. However, an agent sitting at the
prosecutor's table told her that the report had "the right

name, Roquel Carter, but the wrong face." In his closing,
the prosecutor denied this account, and accused the
defense counsel of "a lie, a bold fabrication."

The 6th Circuit found that "in sum, the prosecutor
clearly misrepresented material evidence," and said his
conduct "must be considered deliberate and calculated."

It said: "The error here was of a magnitude seriously to
affect the fairness and integrity of judicial proceedings."
And it concluded: "The prosecutor in this case failed to
honor his obligation as a representative of the sovereign
when he misrepresented critical evidence at the close of
trial with no opportunity for an argumentative response
and when he made personal attacks on opposing counsel
that may have affected the jury's view of counsel's entire
defense. To hold that such action does not seriously affect
the integrity of judicial proceedings would be tantamount
to excusing the prosecutor's deliberate disregard of his
duty to uphold the Government's interest in ensuring that
'justice shall be done,' not that 'it shall win a case,' and
would render a profound blow to our judicial system's
ideal of providing each defendant with a fair trial." It
threw out the defendant's conviction.

After the appellate court's decision, Carter agreed to
plead guilty to one count. He was sentenced to 68 months
(five years, eight months) in prison, and was ordered to
pay $170 in restitution to the bank.

TENNESSEE WESTERN

Schledwitz v. United States
The U.S. Court ofAppeals for the 6th Circuit threw out

a defendant's mail fraud conviction in 1999 -- seven years
after he was first found guilty -- because the prosecution
failed to turn over evidence that undercut the credibility
of its witnesses.

The defendant, Karl Schledwitz, a Tennessee attorney,
was convicted of mail fraud in 1992 in a case involving
fraudulent bank loans. His first attempts to appeal his
conviction failed, though a dissenting judge on the 6th
Circuit had earlier called his case a "serious case of
unconstitutional prosecutorial misconduct." When those
appeals were rejected, he filed a habeas corpus petition,
alleging the government had suppressed evidence about
the witnesses who testified at his trial.

The 6th Circuit agreed. It found that "the undisclosed
evidence would have invalidated the intent element of the
government's proof against Schledwitz," and that "due
process has been offended in this case." The court
concluded that, had the government complied with its
discovery obligations, "a reasonable probability exists
that the result of Schledwitz's trial would have been
different. Too many doubts arise from the government's
Brady violations, and we cannot say we have confidence
in the outcome of this trial."

United States v. White
In 1994, police officers in Savannah, Tenn., were called

to investigate after an 18-wheeler collided with the corner
of a motel. Inside the truck, they found more than 1 ,000
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pounds of marijuana concealed under a shipment of
watermelons. The defendant, Kenneth Sydney White, was
the truck's owner. White's son, Keith, was identified on a
bill of lading, a shipping document, as the truck's driver,
though the truck was actually being driven by someone
else. The defendant was charged with conspiracy to
distribute marijuana and possession with intent to
distribute. During his closing arguments, the prosecutor
said explicitly that he vouched for the credibility of the
government's witnesses. He said: "When I put a witness
on the witness stand, then, generally, I'm vouching for
that witness in the sense that I am believing that his
testimony will be true."

The defendant moved for a new trial; the District Court
denied the request, and the 6th Circuit affirmed. The
defendant was sentenced to 96 months (eight years) in
prison.

The 6th Circuit said: "Although we ultimately agree
that the prosecutor's statements during closing arguments
were improper and even inexcusable, we hold that the
prosecutor's behavior did not amount to reversible error."
It said its decision "should not be construed as suggesting
that we condone the prosecutor's unprofessional behavior
in this case."

TEXAS NORTHERN

United States v. Francisco Gonzalez
Francisco Gonzalez was arrested and indicted on

charges of conspiracy to distribute marijuana and
possession of marijuana with intent to distribute the drug
in a 2001 Texas federal court case.

He struck a plea-bargain deal in which he agreed to
cooperate with federal investigators. As part of the deal,
prosecutors agreed not to disclose self-incriminating
details he volunteered during a debriefing session.

At sentencing, however, the district judge had difficulty
determining whether Gonzalez had been a leader of the
alleged drug gang, and, as a result, should get a tougher
sentence. A federal prosecutor in response disclosed some
organizational details that Gonzalez had provided under
his cooperation deal. Resolving the gang leadership
question to Gonzalez' detriment, the judge imposed a 70-
month prison term in October 2001 .

Gonzalez appealed on grounds that the government had
breached the plea bargain by disclosing details of the
debriefing session. The 5th Circuit Court of Appeals
vacated his sentence and remanded the case against
Gonzalez to the District Court for resentencing by a
different judge.

Gonzalez was resentenced to 54 months (four years, six
months) in prison in March 2003.

United States v. Rodriguez
The U.S. Court of Appeals for the 5th Circuit in 2001

reversed the conviction of a Postal Service worker
charged with misappropriating postal funds because the
prosecutor improperly told the jury that his decision not
to make a statement to the police was evidence he was

guilty.
The defendant, Reymundo Rodriguez, was arrested

after he was caught putting money into a post office
locker. During his trial, Rodriguez maintained he had
taken the money to test postal security. After he was
arrested and read his Miranda rights, Rodriguez chose to
remain silent; the prosecutor argued this silence showed
his story was a lie. During closing arguments, the
prosecutor argued that the "most important evidence in
this case" concerning Rodriguez's intent to steal the
money was the fact that he didn't offer his explanation
until long after his arrest. The jury found him guilty.

The 9th Circuit said the prosecutor's argument "went
beyond permissible impeachment and argued that the jury
should infer Rodriguez's guilt directly from his post-arrest
silence." It said the prosecutor's argument violated
Rodriguez's constitutional right to remain silent, and
threw out his conviction.

Rodriguez was initially sentenced to five months in
prison. After the Court of Appeals threw out his
conviction, he agreed to plead guilty and was sentenced
to probation.

United States v. Williamson
The U.S. Court ofAppeals for the 5th Circuit threw out

a defendant's drug possession convictions in 2008
because it said the prosecutor had engaged in racial
discrimination during jury selection. The prosecutor had
excluded the only two potential jurors who were black.

The defendant, Ronnie Williamson, was charged with
drug offenses in federal court in Texas. During the
process of selecting a jury to hear his case, the federal
prosecutor used preliminary strikes to remove both black
potential jurors. Asked to explain, the prosecution said it
had done so because both had current ties to people
involved with drugs. During the selection process, all of
the potential jurors were asked whether they knew
anyone involved with drugs, or who had been charged
with a crime. Thirteen people said they did.

But the prosecution asked follow-up questions only of
the two black members of the jury pool, or venire. The
court said the prosecutor's insistence that the jurors be
struck because of their affiliations "does not persuade,"
because "at least four other members of the venire gave
answers to the court's questions that should have drawn
the prosecutor's concern." It concluded the prosecutor had
violated a long-standing Supreme Court rule that it is
unconstitutional to select jurors on the basis of race.

Williamson was originally sentenced to 151 months (12
years, seven months). After the 5th Circuit's decision, he
agreed to plead guilty, and was sentenced to 120 months.

TEXAS SOUTHERN

United States v. Claro
A Texas federal court in 2005 dismissed charges against

Oklahoma businessman John Claro and seven others who
had been charged with conspiracy, mail fraud and money
laundering for allegedly conspiring to mislead businesses
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about services they offer in connection with firms that
funded their own health insurance.

After the government failed to appeal the dismissal or
obtain a new indictment, the District Court ordered
sanctions on Claro's behalf under the Hyde Amendment.
The statute allows defendants who prevail against the
government in criminal cases to seek repayment of their
legal fees if they can show the prosecution was
"vexatious, frivolous or in bad faith."

In ordering Hyde Amendment sanctions, the court said:
"By even a moderate sense of the rule of law, the charges
were an amalgam of vague implications about insurance
regulation, fraud and unhappy employees -- a giant
amoeba."

The ruling added: "The prosecution was unreasonable
and showed at least a reckless disregard for the truth."

Specifically, the District Court found:
¶ Prosecutors misled the grand jury that indicted the

defendant.
¶ The government failed to turn over material that could

have raised questions about the strength of the
prosecution case.

¶ The government "flatly ignored orders to turn over
documents from related civil and criminal cases."

The court wrote: "The discretion the government has to
prosecute those it thinks guilty of crimes must be
grounded in a sound facts and articulated law. . . . The case
against Anthony Claro lacked even a semblance of
responsible work by the government."

The ruling ordered the government to reimburse Claro
$391 ,292.29 to cover the fees he had paid to defense
lawyers.

"Some would characterize this as a raid on the
Treasury," the District Court concluded. "The government
can prevent these raids by choosing to be responsible --
stopping their own raid of wasting the resources entrusted
them for careful, reasonable expenditure in sound pursuit
of the legitimate public interest. The misbehavior of the
prosecutors costs the taxpayers twice; once in the
consumption of their salaries and other expenses in not
doing their job, and once in restoring the person whom
they injured. Protecting the Treasury only defends
governmental excess -- not the public."

The government was also ordered to pay $30,000 to
another defendant, Gary Hoskie.

United States v. Gracia
The U.S. Court ofAppeals for the 5th Circuit reversed a

defendant's drug smuggling convictions and granted him
a new trial because it found the prosecutor "improperly
bolstered its key witness" during rebuttal arguments, an
error that "seriously affected the fairness, integrity and
public reputation of those proceedings." The court
concluded that the prosecutor's "unmistakable
misconduct" was "precisely the type of conduct that
cannot be condoned."

The defendant, Apolinar Gracia Jr. , was charged with
conspiracy to distribute more than 5 kilograms of cocaine,
possession with intent to distribute 51 .4 kilograms (11 3
pounds) of cocaine, conspiracy to import a controlled

substance from Mexico and importing a controlled
substance. Gracia was a passenger in a gold Chevrolet
Impala traveling across the southern U.S. border.
According to court records, the car contained 51 .4
kilograms of cocaine, concealed beneath a false floor. The
car was driven by an older woman with whom Gracia had
a "platonic" relationship. Border agents flagged the car as
it crossed the border because its license plate number
appeared in a law enforcement database. While the car
was stopped at the border, a dog alerted to the presence of
drugs. Gracia was detained, interrogated and waived his
Miranda rights. Border agents said the defendant told
them he was paid $1 ,000 to escort the shipment to
Houston, and that he provided information about the
history of the smuggling operation.

Gracia was convicted at trial and sentenced to 168
months (14 years) on each of the four counts of the
indictment.

During his rebuttal argument, the prosecutor vouched
for the credibility of one of the border agents. The
prosecutor said he was a "very, very credible" witness. He
asked the jury to consider whether the agent, "who has
worked as a law enforcement agent for many years, that
is his career, that is his chosen life, a man from this area,
a man with a family, do you think that he would throw all
that away by taking this stand and taking an oath and
lying to you to get Mr. Gracia." And he urged jurors to
"respect their efforts as law enforcement officials and to
believe the testimony that they offered." The 5th Circuit
found that four statements were errors, and that all the
mistakes were "plain and obvious." The agents' testimony
was the only evidence of Gracia's confession, because his
statement was neither recorded nor transcribed.

The 5th Circuit summarized the misconduct this way:
"Convinced that, during rebuttal closing argument, the
government improperly bolstered its key witnesses, the
agents who heard Gracia's unrecorded confession, and
that this bolstering constituted reversible plain error,
which seriously affected the fairness, integrity and public
reputation of those proceedings, we reverse Gracia's
conviction and remand his case for a new trial."

The Circuit Court panel concluded: "We cannot permit
the prosecutor's remarks to be swept under the rug by the
broom of the harmless error doctrine. In this case, a slap-
on-the-wrist in obiter dicta will not suffice. The
unmistakable misconduct in the bolstering of the
government's witnesses at Gracia's trial is precisely the
type of conduct that cannot be condoned."

After the Circuit Court granted him a new trial, the
defendant reached a plea agreement with prosecutors. He
pleaded guilty to one count of the indictment; in return,
the government recommended he be sentenced at the
bottom of the voluntary range, and dismissed the
remaining counts. The District Court sentenced him to 56
months (four years, eight months). He was released Jan.
8, 2010.

United States v. Mauskar
The U.S. Court of Appeals for the 5th Circuit said it

was "deeply concerned" by the government's failure to
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tell the defense that one of its witnesses in a Medicare
fraud case had forged the defendant's signature on
medical records. Although the government's conduct was
"beneath a member of the Bar," it said, a new trial was
not required.

The defendant, Anant Mauskar, was charged with
Medicare fraud; the government alleged that a physical
therapy group paid him to sign patient charts certifying
that he had provided physical therapy for patients when
he had not. His first trial ended in a hung jury. During his
second trial, one of the managers of the physical therapy
companies testified that "she had forged some progress
notes, charge sheets and other documents by
photocopying Mauskar's signature, and that the
government knew of these forgeries well before
Mauskar's first trial." The jury convicted him on 21
counts, and acquitted him on four; he was sentenced to
135 months in prison, and ordered to make restitution of
$14.4 million.

On appeal, the government conceded "that at least some
of the [forged] documents were relevant to some of the
charges against Mauskar, and that it failed to disclose the
forgeries until after Mauskar's second trial was
underway." The circuit court panel said: "We are deeply
troubled by the government's failure to disclose Williams'
forgery of Mauskar's signature on documents relating to
the charges against him," and that the government's
argument that the documents were not forged because
they were photocopied and not produced by hand "is
beneath a member of the Bar representing the United
States before this court."

Nonetheless, the Circuit Court denied the defendant any
relief because he failed to identify the forged documents
with any specificity or to explain to which charges the
documents were relevant.

United States v. Ramming et al
This 1994 Texas federal court case involved multiple

defendants charged in an alleged scheme to artificially
prop up some troubled banks and delay or prevent
government regulators from taking control of the
institutions. Prosecutors charged that the defendants
engineered a series of sham transactions that falsely
showed new capital had been injected into the banks by
independent sources.

The defense argued that all transactions were genuine,
value-for-value deals with nothing hidden. Defense
lawyers moved for dismissal of the case on grounds of
prosecutorial misconduct.

During pretrial, U.S. District Judge Kenneth Hoyt
repeatedly found that prosecutors disregarded the court's
instructions to disclose material that could raise doubts
about the defendants' guilt. He also found that the
government had made other misrepresentations. At the
conclusion of a jury trial, Hoyt dismissed the case and
directed a verdict of acquittal.

"Here, it appears that the duty and obligation of the
government to not prosecute where the evidence at best is
disputed, leaves the defendants' Sixth Amendment right to
a fair trial snared on the branches of strange and

subverted truth," Hoyt wrote. "A fundamental principle of
reciprocity dictates that there can be no liberty or justice
for any one of use except, that there is liberty and justice
for all. Each of us has a separate and distinct duty to
guard these fundamental principles."

Subsequently, one of the acquitted defendants, Paul
Licata, filed a civil lawsuit in which he accused the
prosecutor in the Ramming case, Julia Hyman, and
Thomas Conlon, an FBI agent who worked on the
Ramming case, with prosecutorial misconduct.

The Department of Justice settled the case in 1999 for
$500,000 without any admission ofwrongdoing or guilt.

United States v. Sipe
The U.S. Court ofAppeals for the 5th Circuit granted a

new trial for David Sipe, a former Border Patrol officer
charged with assaulting a migrant crossing the Mexican
border, because the prosecutor failed to turn over
evidence about the extensive benefits it had provided to
illegal immigrants who testified against the defendant.

In 2000, Sipe and his partner apprehended a group of
migrants at night near McAllen, Texas. Three fled into
tall reeds. Two later said the agent struck the third on the
back of his head with a flashlight. The wound required
five stitches. A jury convicted the defendant of using
excessive force.

The government failed to disclose photographs of the
crime scene, the past arrest record of one of its witnesses
(which included filing a false police report), the contents
of an interview with a potential character witness, and
evidence that the illegal immigrants testifying against him
"received numerous other benefits from the prosecutors"
in addition to being permitted to remain in the United
States pending trial. For example, they were given Social
Security cards, paid witness and travel fees, allowed to
travel to and from Mexico, allowed to work in North
Carolina, and allowed to use government phones to
contact relatives in Mexico. Before trial, the illegal
immigrant the defendant assaulted -- whom the Border
Patrol believed to be a coyote -- was arrested again in the
company of other illegal immigrants, but was released
when he displayed a card given to him by the prosecutors.

The 5th Circuit found a Brady violation and ordered a
new trial in 2004. It said, "We are particularly troubled by
the prosecutor's affirmative misrepresentation concerning
the scope of the benefits provided to the testifying aliens
and its failure to divulge evidence that its star witness,
Agent [Christopher] Cruce, personally disliked Sipe."

In January 2007, the defendant was retried and
acquitted by a jury. Deliberations took less than two
hours, based on the docket entries in PACER, and on
interviews with Jack LaMar Wolfe, Sipe's attorney.

United States v. Valencia et al
In March 2010, the 5th Circuit Court of Appeals

criticized prosecutors in a fraud case for improperly
reading to the jury an inflammatory letter that the trial
judge concluded was inadmissible hearsay. The Circuit
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Court said the prosecutor's conduct was improper and
faulted the government for "insouciance" and a "cavalier"
approach to court orders, but nonetheless found that a
new trial was not required.

Michelle Valencia and Greg Singleton were natural-gas
traders in Texas charged with wire fraud for allegedly
trying to manipulate the gas market. They were convicted
at trial. They appealed the convictions on several legal
grounds, including arguments that federal prosecutors
made during opening and closing arguments. The
government mentioned a whistle-blower letter written by
Jeffrey Hornback, an employee of the energy company
where Valencia worked, during its arguments. But the
letter was not admitted into evidence based on a defense
argument that it would have violated rules that forbid the
jury from considering hearsay evidence.

The Circuit Court upheld the convictions, while
strongly criticizing the government's conduct.

"The government represented in its brief that the court
never deemed the letter hearsay. However, prior to jury
instructions, the government acknowledged that [the]
letter was never admitted into evidence due to defendants'
hearsay objections. We find the government's insouciance
regarding the record and the District Court's orders
unsettling," the Circuit Court ruled.

"We conclude that Mr. Lewis's (the prosecutor's)
decision to read Hornback's letter verbatim in his opening
statement was improper. There was a very good chance
that the court would deem the letter inadmissible hearsay,
and the court apparently sustained [the] defendants'
objection to admission of the letter for this reason. The
government says that the court did not explicitly deem the
letter hearsay, or alternatively, that the letter could have
been admitted under the business record exception to the
hearsay rule. These post-hoc justifications are a thin reed.
Mr. Lewis could have simply paraphrased Hornback's
anticipated testimony, avoiding the inflammatory
language of the letter. We admonish the government that
its cavalier approach to the District Court's rulings has
made our task of reviewing the fairness of the trial and
the soundness of the verdict considerably more difficult."

United States v. Wilson
A federal court in Texas vacated the conviction of a

former CIA official accused of shipping tons of plastic
explosives to Libya because "the government knowingly
used false evidence against him and suppressed favorable
evidence." The 2003 decision came 20 years after the
defendant was convicted.

The defendant, Edwin Wilson, a former CIA officer,
was indicted in 1982 for conspiring to ship 20 tons of C-4
plastic explosives to Libya. Wilson had been charged with
shipping explosives before, and a jury acquitted him.
After that trial, Wilson fled to Libya. U.S. agents
eventually lured him to the Dominican Republic, and he
was returned to the United States in 1982. He was
convicted of smuggling explosives in Texas in 1983.

At trial, the defendant argued he was still working for
the CIA when the shipments were made. The government
said in an affidavit that the CIA had no continued contacts

with the defendant; however, the District Court later
found, "there were, in fact, over 80 contacts, including
actions parallel to those in the charges." The court said
the government "discussed among dozens of its officials
and lawyers whether to correct the testimony. No
correction was made -- not after trial, not before
sentencing, not on appeal and not in this review."

The government rebutted the defendant's argument by
introducing an affidavit from a senior CIA official that
said, with one minor exception, that the defendant had not
been asked to do any work for the CIA after he left the
agency. After trial, but before sentencing, the
"government admitted internally that the affidavit was
false." That information was provided to the U.S.
attorney's office, which sent a memo about possibly false
testimony. The defendant discovered documents pointing
to the false evidence many years later. The government
later admitted its mistakes, though the court said "honesty
comes hard to the government."

The court said: "In the course ofAmerican justice, one
would have to work hard to conceive of a more
fundamentally unfair process with a consequentially
unreliable result than the fabrication of false data by the
government, under oath by a government official,
presented knowingly by the prosecutor in the courtroom
with express approval of his superiors in Washington." It
continued: "Here, it was not that the right hand did not
know what the left hand knew. The right hand knew and
still misrepresented the facts. At justice's blindfolded
eyes, the right hand made a fist, concealing the truth."

In February 2004, the District Court dismissed the
indictment with prejudice. Wilson was released from
prison in September 2004. He subsequently attempted to
sue the government, but the suit was dismissed because
of the prosecutors' immunity.

TEXAS WESTERN

United States v. Gutierrez
The defendant, a San Antonio police officer, was

granted a new trial in 2007 on charges that he raped a
woman in his patrol car; prosecutors had failed to turn
over evidence that his accuser was not telling the truth.

Defendant Dean Gutierrez picked up a woman in his
patrol car in June 2005. She later accused him of taking
her to an isolated area where she said he sodomized, hit
and raped her. The defendant acknowledged they had
sexual relations but said this was consensual. The
defendant was convicted of aggravated sexual abuse at
trial in August 2006 and then was sentenced to 292
months (24 years, four months) in prison.

A year later, prosecutors turned over a report of an
anonymous phone call claiming that the victim had not
been raped; the call had come in more than a year before
Gutierrez's trial. The report suggested that a relative of
the victim had placed the call. Previously, prosecutors had
assured defense counsel and the court that they had
disclosed all such reports before trial. The government
also failed to turn over notes by an FBI agent indicating
that the victim was a good liar.
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Based on the new report that the victim had not been
raped, defense counsel located the actual caller, the
victim's sister-in-law, and interviewed other relatives who
cast doubt on the victim's version of events. Separately,
another witness came forward with information that the
victim and her boyfriend had planned to set up a police
officer for money.

In October 2007, the district court concluded: "Here,
the prosecutors possessed favorable information to the
Defendant, but they deliberately chose not to disclose it
until long after the jury reached its verdict." It said the
error created a probability that, had it been known, the
jury would have decided differently. The District Court
found that prosecutors had deprived the defendant of his
constitutional rights and violated Brady v. Maryland.

Because an appeal was pending, the court could not
grant a new trial directly. However, it certified the case to
the U.S. Court of Appeals for the 5th Circuit with a
recommendation for a new trial.

The defendant was originally sentenced to 292 months
in prison and five years of supervised release. After the
District Court ordered a new trial in 2007, the
government filed a superseding information and
essentially reduced the charge against Gutierrez. The
defendant pleaded guilty in February 2008 to seizing and
causing bodily injury under "color of law" -- because he
was a police officer. He was sentenced to time served, 21
months.

According to a government press release, "Assistant
U.S. Attorney Bill Baumann and Civil Rights Division
attorney Jim Felte prosecuted this case for the
government."

United States v. Lopez-Benitez
Gustavo Lopez-Benitez was indicted for alleged

possession of marijuana with intent to distribute after
Border Patrol agents in Texas arrested him on a highway
near the U.S.-Mexico border in 1998. The agents found
51 .8 kilos of marijuana in the trunk of the car Lopez-
Benitez had been driving.

Lopez-Benitez was convicted at trial on a charge of
possession of marijuana with intent to sell or distribute
the drug. He was sentenced to 37 months in prison.

Lopez-Benitez appealed the conviction on grounds of
prosecutorial misconduct. During cross-examination at
trial, a federal prosecutor had asked him whether the
arresting agents had read him his constitutional right to
remain silent. The prosecutor had also asked him whether
he had immediately asked for an attorney after being
arrested.

The 5th Circuit Court of Appeals found that the
questions constituted prosecutorial misconduct because
they had prejudiced Lopez-Benitez's right to a fair trial.

Although the trial judge had sustained defense
objections to the questions before the defendant could
answer, "the mere posing of these questions seriously
undermined" Lopez-Benitez's defense, the Appeals Court
found, in a decision that ordered a new trial.

Lopez-Benitez subsequently pleaded guilty in an
agreement with the government. He was sentenced to 21

months in prison and two years' supervised release.

VIRGIN ISLANDS

United States v. Hodge
In 2005, the U.S. Court of Appeals for the 3rd Circuit

ordered that a defendant convicted of murder be
resentenced because the government "breached its plea
agreement" with him.

The defendant, Devin Hodge, pleaded guilty to
murdering the owner of a St. Thomas (Virgin Islands)
jewelry store, along with his brother. Both were
sentenced to life in prison. As part of his plea agreement,
Hodge pleaded guilty to first-degree murder; in exchange,
the government agreed to "seek dismissal" of the
remaining counts, promised not to make a
recommendation about the length of Hodge's sentence,
and said it would recommend that he receive credit for
accepting responsibility for the crime, which would
generally shorten his sentence.

The 3rd Circuit concluded that "the government broke
its promise." It found that during Hodge's sentencing, a
prosecutor asked "whether the community at large [had]
to wonder, once [Devin's] sentence is completed and he's
released back into the community, whether [he made] a
genuine change or not. The plain implication of that
statement was that Devin should not be released back into
the community." It said prosecutors implicitly sought a
life sentence, violating the agreement they had struck
with the defendant to not make a specific sentencing
recommendation.

According to the U.S. Bureau of Prisons, Hodge is
scheduled to be released Oct. 11 , 2031 .

United States v. Liburd
In June 2010, the U.S. Court of Appeals for the 3rd

Circuit reversed a defendant's conviction on drug charges
because the prosecutor broke his promise to not use some
of the defendant's past statements against him; it found
that "the entire trial record was corrupted by [the
prosecutor's] misconduct."

The defendant, Lorenzo Liburd, was arrested in 2008 as
he was about to board an airplane from St. Thomas to
Atlanta. A Transportation Security Administration officer
conducting a random screening discovered two bricks of
cocaine inside his luggage. Before he reached the gate,
Liburd went through standard customs and agricultural
checkpoints, as well as the routine TSA screening
process. The TSA screening showed two "suspicious,
rectangular, brick-like objects" in his bag; Liburd told the
TSA officer that "the bricks were cheese," the Circuit
Court said. The officer left them in Liburd's bag; he did,
however, remove and discard two bottles of shampoo.
While Liburd was in line for his flight, a second officer
approached him for a random inspection. As the officer
searched Liburd's bag, "Liburd uttered something along
the line of 'there's something in my bag. '"

Before Liburd's trial began, Assistant U.S. Attorney
Evard Potter told the trial judge that he did not intend to
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introduce into evidence any statements Liburd had made.
(He said: "I don't intend to rely on any statement that Mr.
Liburd made.") "Unfortunately, Potter wasted no time in
breaking his promise," the Circuit Court panel wrote.
During his opening statement, the prosecutor referenced
Liburd's statement to the first TSA officer that the bricks
were cheese. Liburd's attorney objected, and Potter
"reiterated that he had 'no intention of introducing
anything that [Liburd] said. '" Thereafter, Potter elicited
testimony from another officer that Liburd had initially
said the bricks were blocks of cheese.

Liburd's strategy during the trial was to claim that he
did not know the bricks were in his bag. "He theorized
that someone else -- possibly a suspicious-looking ramp
agent observed near the scene of his arrest -- had slipped
the bricks into his bag sometime after he cleared the TSA
checkpoint." The Circuit Court said that the prosecutor's
breach of his promise undermined the defendant's trial
strategy. It said the violation called into question the
trial's fairness."

The Circuit Court said: "We decline to countenance
Potter's misconduct simply because the record contains
enough evidence from which a jury could have found
Liburd guilty. Indeed, we must discount the utility of that
evidence to our analysis because the entire trial record
was corrupted by Potter's misconduct. If Liburd appears
guilty from this record, that may only be because he was
lulled into pursuing a defense that was dead on arrival
once Potter broke his promise. Potter's broken promise
literally infected everything that unfolded at trial with
unfairness." It concluded: "We cannot sustain a
conviction obtained in this manner."

The government told the Circuit Court that it was not
aware of Liburd's "cheese statement" when Potter initially
promised not to use Liburd's statements against him.
However, "the same cannot be said of the identical pledge
he made -- then immediately broke -- during the trial."
The court said that once the government makes a
commitment not to use a particular piece of evidence --
even if it is otherwise admissible -- it is bound to honor
that pledge.

VIRGINIA EASTERN

United States v. Aderoju
In 2006, a federal court in Virginia granted a new trial

to a defendant charged with importing more than 2
kilograms of heroin because prosecutors failed to turn
over evidence under a discovery order, and because a
prosecutor made improper remarks during his closing
statement to the jury. The government subsequently
agreed to dismiss two counts of the indictment in
exchange for the defendant's guilty plea to a third count.

The defendant, Adebimpe Tewogbade Aderoju, was
charged in 2006 with importing heroin. She was arrested
at Dulles International Airport, outside Washington, after
returning from Nigeria; agents found 2.8 kilograms of
heroin in a hidden compartment in her suitcase. The sole
issue at trial was the defendant's knowledge of the
contents of her suitcase. Aderoju claimed she was asked

to carry the suitcase to the United States by several
individuals known to her. The government presented
circumstantial evidence of her knowledge and/or willful
blindness, focusing mainly on the weight and appearance
of the suitcase, her inconsistent statements to law
enforcement officers, her demeanor immediately before
her arrest, and her bank deposits and cash purchases of
airline tickets. Aderoju testified in her own defense,
denying knowledge of the heroin. She was convicted after
a two-day trial, then sought a new trial because of what
she alleged was prosecutorial misconduct.

The District Court agreed there had been prosecutorial
misconduct. It ruled that prosecutors failed to turn over to
defense attorneys before the trial a copy of a letter the
defendant had written to the University of Maryland --
where she was enrolled -- about the death of her
grandfather, in violation of a discovery order and court
procedural rules. Prosecutors had used the letter, which
contained some false statements, to impeach the
defendant's testimony. The court also found that the
prosecutor improperly vouched for the credibility of
government witnesses during his closing arguments.

The court concluded: "In conclusion, the Court must
emphasize that there is no indication that the prosecuting
attorneys committed either of the cited errors or
conducted any other portion of this trial in bad faith.
While the misconduct was not particularly egregious, a
new trial is necessary in light of the lack of strong
evidence against Defendant, the importance of the
credibility of the key witnesses, and the probable impact
of the misconduct on the jury's assessment of credibility."

After the District Court ordered a new trial, the
defendant agreed to plead guilty to one count. She was
sentenced to 40 months in prison, minus credit for time
served; two other counts were dismissed at the
government's request.

United States v. Golding
The U.S. Court ofAppeals for the 4th Circuit threw out

a defendant's conviction for illegally possessing a shotgun
because it said the prosecutor threatened the defendant's
wife to keep her from testifying on his behalf, then
"abused her power" by using his wife's decision not to
testify to suggest the defendant's guilt. The court ordered
a retrial.

The defendant, Jerry Wayne Golding, a convicted felon,
was charged in federal court in Virginia with possessing a
shotgun. According to the court, his wife was prepared to
testify that the shotgun belonged to her; however, the
prosecutor warned her before the trial that if she testified
on Golding's behalf, the government would charge her
with marijuana possession, even though a state judge had
already thrown out a drug charge against her. During his
trial, Golding argued that the shotgun belonged to his
wife. The prosecutor replied on several occasions that if
Golding's wife owned the gun, she could have testified to
that effect. For example, the prosecutor said, "I think that
any wife in the world would come in and tell the truth"
and that "we don't know why" Golding's wife didn't
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testify. The jury convicted Golding, and he was sentenced
to 37 months in prison.

Reviewing the case in 1999, the 4th Circuit found "the
suggestion that the prosecutrix did not know the reason
for the absence of Ms. Golding as a witness was at least
highly improper." It said "the threat rose to the level of
intimidation necessary to constitute an abuse of process."
And it said "the government did not stop with the threat.
Instead, the prosecutrix further abused her power by using
the very situation she had created against the defendant in
closing argument."

The court called the prosecutor's behavior "reversible
prosecutorial misconduct."

In April 1 999, a federal District Court agreed to dismiss
the indictment at the government's request. The court
returned his $2,800 fine.

United States v. Joyner Holland
Virginia state Sen. Richard Joyner Holland Sr. and his

son, Richard Joyner Holland Jr., were indicted in
September 1997. They were charged with conspiracy,
lying to the Federal Deposit Insurance Corp. (FDIC),
obstruction of justice and other allegations involving a
series of loans their family-founded and -administered
community bank made to a couple of customers in 1990-
92. The loans allegedly violated the bank's lending limits
to an individual customer.

The case started as an administrative proceeding
brought by the FDIC, which argued that the Hollands'
bank, the Farmers Bank of Windsor, Va., had improperly
disregarded lending limits in some cases. The FDIC
reached a settlement that required the elder Holland to
step down from his role as the bank's chairman and
discontinue his involvement in loan decisions. But
because the settlement failed to include any monetary
penalties, the agency was dissatisfied with the outcome.

The younger Holland signed the settlement and sent it
to the FDIC with an angry note. That note triggered
additional action by the FDIC. The agency sent a team of
auditors into the bank, seeking evidence against the
Hollands. The probe, which lasted four years, zeroed in
on a series of loans to three customers who sought the
money for an investment in a "Hollywood East"
development project for a rural county in Virginia that
was ultimately unsuccessful.

Richard Fraher, the FDIC attorney who led the
investigation, recommended that evidence about the
alleged improper loans be forwarded to federal
prosecutors for criminal indictment. The attorney wrote a
memo noting that prosecutors probably wouldn't act
vigorously on the referral unless the targets included a
prominent individual. Sen. Holland seemingly qualified.

Prosecutors charged the Hollands in a multicount
indictment. After hearing the prosecution evidence at
trial, District Court Judge Henry Morgan in April 1 998
ordered an acquittal without hearing any defense
witnesses or sending the case to the jury, a relatively rare
move by a trial judge.

"The evidence indicates the smoking gun which
precipitated administrative and later criminal action

against the defendants was all smoke and no gun," the
judge wrote.

"This case should never have been more than an
administrative proceeding seeking civil remedies," the
judge concluded. He called Fraher, the FDIC attorney, "an
overzealous bureaucrat."

After being cleared, the Hollands sued for legal fees in
one of the first such cases brought under the Hyde
Amendment, a 1997 law that enables criminal case
defendants who prevail against the federal government to
seek repayment of legal fees if they can show the
prosecution was "vexatious, frivolous or in bad faith."

After a new court proceeding, they were awarded
$912,566 in 1999. The Justice Department appealed, and
the 4th Circuit Court of Appeals determined that the
department had missed the deadline for appealing. In
October 2000, the Justice Department agreed to make the
payments to the estate of Holland Sr., who had died in
April 2000, and to his son. Because the bank had covered
their legal bills during the case, the Justice Department
payments were used to reimburse the bank.

VIRGINIA WESTERN

United States v. Chamberlain
In 2000, the 4th Circuit Court said it was "troubled" by

the government's conduct in a case in which an FBI agent
falsified a report about an informant, and prosecutors
failed to tell most of the attorneys representing several
defendants. Nonetheless, the court concluded that the
conduct did not warrant a new trial.

Defendant Lionel Chamberlain was one of several
people convicted of a drug-trafficking conspiracy in
Virginia. Before the trial, an FBI agent, Frank Harman,
fabricated a report about one of the government's
informants; he provided a copy to the prosecutor, which
provided it to the defense. The agent testified that he had
told at least one of the prosecutors that the report was
false. The prosecutors said they did not know the report
was false until the weekend before the trial. They relayed
the information to the attorney for one of the defendants
before trial, but did not reveal it to the others. The
prosecutors did not inform the other attorneys until the
first defense attorney began cross-examining the
informant using the falsified report.

In an opinion concurring in part and dissenting in part,
Circuit Judge Widener faulted the FBI for an "outrageous
fraud" that "according to the version of that agent, was
joined in by one or more Assistant United States
Attorneys." He faulted the Justice Department for having
taken no disciplinary action against the prosecutors, and
said "we are placing too readily a stamp of approval on
conduct which should not be tolerated in ordinary
circumstances as here."

United States v. Jiles
A federal district court in West Virginia ordered a new

trial in 2009 for a federal prisoner, who was convicted of
assaulting a guard, because prosecutors failed to turn over
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evidence about the disciplinary record of one of the other
guards who testified against him.

The defendant, Shawn Jabbar Jiles, was indicted in
2008 on one count of interfering with or assaulting a
Bureau of Prisons officer and one count of possessing a
weapon (a "shank"). The defendant contended that he
acted in self-defense. He was convicted at trial of
assaulting a federal officer.

Two weeks after his conviction, the government
informed the court it had failed to turn over evidence.
Specifically, the government failed to turn over
information about six disciplinary incidents involving one
of the guards who testified as a witness, "entitled
'Unethical/Immoral/Outrageous Behavior,' 'Unauthorized
Dissemination of Official Information,' 'Misuse of
Government-Issued Credit Card,' 'Inattention to Duty and
Failure to Follow Policy,' 'Providing a False Statement'
and 'Failure to Pay Just Debts. ' It is clear from the nature
of the disciplinary actions taken against the testifying
officer, that the evidence directly concerns the credibility
of her testimony regarding the incident and the
defendant's claim of self-defense."

After the court granted Jiles a new trial in 2009, he
agreed to plead guilty to one reduced charge.

WASHINGTON WESTERN

United States v. Camarillo-Tello
Samuel Camarillo-Tello was indicted in a 1999

Washington federal court case on charges of re-entering
the U.S. from his native Mexico -- the third time he'd
come into the country illegally.

Camarillo-Tello agreed to a plea-bargain deal that
required federal prosecutors to seek a four-level reduction
from federal sentencing guidelines for the case based on
his agreement to be processed in a fast-track prosecution
program for illegal entry cases. Federal sentencing
guidelines assign levels to crimes based on how serious
they are; the higher the level, the longer the defendant's
likely prison sentence. Camarillo-Tello's plea agreement
with the government called for a significant reduction,
which would typically lead to a shorter sentence.

During his sentencing hearing, however, a federal
probation official recommended that Camarillo-Tello
receive a smaller, two-level reduction in his sentence. The
prosecutor agreed. As a result, Camarillo-Tello was
sentenced in January 2000 to 62 months (five years, two
months) in federal prison. He appealed to the 9th Circuit.

The appellate court agreed that the government
breached the plea agreement. It said that "the
government's written recommendation for a four-level
departure was undercut both by its failure to make that
recommendation orally at sentencing and by the
government's affirmative statement in support of the
probation officer's recommendation." The court threw out
Camarillo-Tello's sentence and sent the case back to the
District Court so that he could be resentenced before a
different judge.

The appeal ultimately didn't benefit Camarillo-Tello,
because the second judge sentenced him to the same 62-

month prison term.

WEST VIRGINIA SOUTHERN

United States v. Dyess et al
Calvin Dyess and several co-defendants were charged

and pleaded guilty in a drug-trafficking conspiracy case
in 1999. Two years later, several of the defendants
appealed on grounds that the U.S. Attorney's Office for
the Southern District of West Virginia should be
disqualified from handling the case based on misconduct
by federal investigators.

In 2002, the 4th Circuit Court of Appeals heard the
motion and sent the case back to Chief District Court
Judge Charles Haden to sort out. Following a hearing,
Haden concluded in December 2002 that a federal drug
investigator had a personal relationship with the former
wife of a defendant in the case and then married her. The
investigator accepted drug money from the woman, let
her keep a share of the funds and covered up for her when
she failed a polygraph test.

Judge Haden wrote that the case poses questions "of
ethical conduct and the appearance of impropriety in a
disturbing factual scenario, which is unprecedented in
this Court's experience." Evidence showed that the
federal investigator, other federal agents assigned to the
case and witnesses "allegedly (and by their own
admissions) stole drug proceeds, suborned perjury, lied
under oath and tampered with witnesses," Haden wrote.

Haden granted the motion to disqualify the U.S.
attorney's office from further handling of the case because
several of the prosecutors would inevitably be called as
witnesses. The judge stressed there was no evidence the
chief prosecutor, Monica Schwartz, was involved in any
misconduct, but said it was likely she would be called as
a witness in any new proceeding.

The judge concluded: "At remand, this Court must
determine if ethical or criminal breaches occurred that
involved agents of the United States. The allegations
involve the personal and sexual relationship of an agent
of the United States with a key prosecuting witness who
received lenient treatment as a Defendant when
sentenced; alleged misallocation of substantial amounts
of money; possible coerced testimony and perjury; and
perhaps, other wrongdoings. Some personnel of the U.S.
Attorney's Office may have direct knowledge of these
events, and all are charged with imputable knowledge.
The general public would be hard-pressed to avoid
suspecting impropriety. In a matter as serious as this,
even its appearance must be avoided."

Federal prosecutors from elsewhere in West Virginia
and from Virginia were assigned to handle the balance of
the case. The District Court upheld the sentences in 2005
after holding an evidentiary hearing that examined the
misconduct. The 4th Circuit Court of Appeals affirmed
that ruling in a split decision in 2007.

United States v. Gibson
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A federal court in West Virginia partly reversed the
conviction of Maurice Taft Gibson on a 2005 drug
conspiracy indictment because prosecutors failed to give
the defense copies of previous statements from one of the
government's witnesses that were inconsistent with her
trial testimony.

The government conceded it failed to turn over two
statements one of its witnesses had made to investigators
after the murder of a drug informant. In those statements,
the witness denied any knowledge of "drug dealing."

The statements were inconsistent with the witness's
testimony at trial. The District Court found that the
disclosure failure did not violate the requirement to turn
over evidence favorable to the defense because the
government had ample additional evidence against the
defendant.

However, the failure violated the prosecution's
requirement to give the defense any relevant statements
made by a government witness. The District Court found
that the defense efforts to raise questions about the
testimony of the witness "were undermined by the non-
disclosure of the inconsistent statements."

The District Court ordered a new trial on three counts.
The 4th Circuit Court of Appeals affirmed the decision.
The government decided not to pursue a new trial on
those counts, and instead dismissed them with no
possibility of refiling those charges.

WISCONSIN EASTERN

United States v. McGee
Judges from the U.S. Court of Appeals for the 7th

Circuit sharply criticized a prosecutor for "serious
misconduct" and a "deliberate violation" of the Sixth
Amendment in a case against a former Milwaukee
alderman.

The defendant, Michael McGee Jr., was a Milwaukee
alderman. He was convicted of six felonies after he was
caught on camera soliciting bribes. He was sentenced in
2008 to 78 months (six years, six months) in prison.
McGee appealed his conviction to the 7th Circuit, and his
case was argued in April 2010.

One of the challenges the defendant raised was that the
prosecutor introduced as exhibits copies of telephone
intercept orders, including a judge's conclusion that the
defendant "committed, is committing and will continue to
commit" conspiracy and extortion. The defense argued
that this violated the 7th Circuit's rule in United States v.
Cunningham, which held that it was error to allow the
jury to hear the opinion of government lawyers or other
officials that there was probable cause to believe the
defendant had committed the crime, because doing so
bolsters the credibility of the government's case. Beyond
that, while questioning the FBI case agent before
introducing the exhibits, a prosecutor asked the agent
what the exhibits were, and asked about the federal judge,
Lynn Adelman, who had signed them. Specifically, the
prosecutor asked about Adelman, "He's a federal judge
sitting in this building?"

Circuit Judge Frank Easterbrook was sharply critical as

soon as the government began its presentation: This was
"a deliberate violation by a prosecutor of doctrines of this
court, a deliberate attempt to get hearsay in in violation of
the Confrontation Clause. I mean, this is serious
misconduct," he said during oral arguments in the case.
"Often there are mistakes made in a criminal case by the
prosecutor. This was deliberate."

Assistant U.S. Attorney Michelle Jacobs (who was not
the trial attorney) responded that there had been no
intentional misconduct.

In July, the Seventh Circuit upheld McGee's conviction
because of the "overwhelming" evidence against him.
Nonetheless, the court, in an opinion by Easterbrook, left
prosecutors with a warning: "We are dismayed by the
prosecutor's conduct and disappointed by the district
judge's failure to intervene. The extensive hearsay did not
slip in by accident, in the heat of the moment; the
prosecutor must have carefully planned this line of
testimony. The proper way to introduce jurors to
forthcoming wiretap evidence ought to be featured in the
United States Attorney's Manual. The United States has
not attempted to defend the propriety of the prosecutor's
tactics. Waiver and the plain-error doctrine may insulate
judgments from reversal, but recurrence of an episode
such as this may lead to the opening of a disciplinary
proceeding for the lawyers involved."

WYOMING

United States v. Burke
In 2009, the U.S. Court ofAppeals for the 10th Circuit

said it was "greatly concerned" by the prosecutor's failure
to tell the defense he had agreed not to charge a
cooperating witness in exchange for that witness's
testimony. However, it found that the government's
belated disclosure of the agreement had not prejudiced
the defendant, and denied a request for a new trial.

The defendant, Kenneth Todd Burke, was charged in
2007 with selling methamphetamine. The charges were
based on purchases attempted by the cooperating witness,
Teddy Corbett, at the house Burke shared with two others
in Casper, Wyo. Apparently one of Burke's roommates
sensed a trap and refused to sell drugs to the witness. The
premises were soon searched by police. Burke was not at
the house at the time of the attempted purchase but was
already in jail on unrelated charges. No drugs or drug
paraphernalia were found in the bedroom he used during
the police search, though methamphetamine and other
supplies were discovered in two other bedrooms.

At trial, the government presented the testimony of
Corbett, who had attempted to purchase meth from the
defendant's roommate, and who said that the defendant
had threatened him about cooperating with the police.
Before trial, the court ordered the government to release
all information about agreements it had made with any of
its informants or witnesses.

The government "acknowledged its responsibility to
comply," the Circuit Court noted. Before trial, however,
"the government failed to disclose . . . that Teddy Corbett
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was testifying pursuant to an 'informal' plea agreement."
The Circuit Court found that the government's "failure

to divulge the immunity agreement was compounded by
the fact that the prosecutor, Kenneth Marken, even
initially affirmatively elicited testimony at trial that there
was no such agreement." He did this "even though he was
the one who had negotiated the agreement."

The agreement came out in response to a subsequent
question by the prosecutor.

The government argued that the late disclosure could
not constitute a violation of Brady v. Maryland because it
had come before the end of trial. The Circuit Court
responded that "it would eviscerate the purpose of the
Brady rule and encourage gamesmanship were we to
allow the government to postpone disclosure to the last
minute, during trial."

It found, however, that Burke was not prejudiced by the
delay in disclosing information, and that his counsel was
able to capitalize on the government's action by showing
that Corbett was biased against the defendant. The Circuit
Court then affirmed the lower court's ruling.

United States v. McAleer et al
A federal court in Wyoming said that six people who

had been convicted of money laundering and fraud were
entitled to new trials because of improper questioning by
the prosecutor.

All six had been indicted in 1996 on charges of money
laundering, wire fraud and mail fraud. All of them were
found guilty by a jury in 1997. A seventh person also was
charged, but was not put on trial because he was overseas
and prosecutors were unable to bring him back.

But in 1997, the U.S. District Court in Wyoming threw
out their convictions because the prosecutor had
"repeatedly" asked one of the defendants, Mary Gilmore,
whether she had invoked her Fifth Amendment right
against self-incrimination during an administrative
proceeding. The government conceded that the
questioning had been improper, and the defendants were
granted a new trial.

The defendants' lawyers urged the court to go a step
further and throw the charges out altogether. The court
rejected that request, as did the U.S. Court ofAppeals for
the 10th Circuit, in a 1998 ruling.

Four of the defendants, including Gilmore, reached
plea-bargain agreements with prosecutors. Gilmore
agreed to testify against some of the remaining co-
defendants at retrials. She was sentenced to 12 months
and one day behind bars, plus two years of supervised
release.




